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The Plight of a Strike Bound Carrier * 


By CHarutes H. Woops 


Three times within the past five years, the rail carriers have been 
faced with a nation wide strike of their employees. On two of these 
occasions the government seized the roads. In one way or another dis- 
aster was avoided ; the disputes were settled; the men agreed to go back 
to work; the roads were returned to their private owners. Whatever 
may be said about the power of the President, acting as Commander-in- 
Chief in war time, to take over the railroads for the purpose of stopping 
a strike, the power of the government in peace time to do so, is open to 
question.t The Railroad Labor Act? proved to be a preventive of serious 
trouble from its passage in 1926, down to 1936. Since that time its 
weaknesses, under existing conditions, have been fully disclosed. The 
plight of the public in the face of a nationwide railroad strike is self- 
evident. The plight of the carriers in the face of such a strike is perhaps 
not quite so well understood. 

While these three great threats to our national safety have filled 
the columns of the press, have attracted the public’s attention, and been 
the subject of much debate, in and out of Congress, another type of labor 
trouble has arisen during the past ten years, less spectacular, but ex- 
ceedingly annoying and troublesome to the carriers and quite burden- 
some to shippers and their customers. These are the cases, more or less 
confined to a particular territory or city, where, having no labor troubles 
of their own, carriers find themselves embroiled and dragged against 
their will into the labor troubles of others. To use the picturesque 
phrase of Justice Frankfurter,® the carriers have been, perforce, brought 
into the arena of secondary boycotts as ‘‘conscripted neutrals.’’ 

To illustrate: Because a mail-order house continued to sell Coca- 
Cola, the striking employees of the bottling company threw a secondary 
boyeott picket line around its plant. Truckers of the city were all 
unionized ; their employees refused to cross the Coca-Cola picket line. 
This left the mail-order house marooned; it entered into a contract with 
the Railway Express Agency to perform its pick up and delivery serv- 
ice. The truckers’ unions then had a real grievance; someone had been 
found to perform the service which they had refused to do; so, on their 
own account, they threw out a picket line across the means of. access to the 
mail-order house, and demanded that all truckers and their employees 


* Lecturer in Law, University of Arizona College of Law, formerly General At- 
torney and General Solicitor, the A. T. & S. F. Ry. Mr. Woods i is a member of the 
Association of I. C. C. Practitioners Reprinted by permission of Minnesota Law 
Review. February, 1949 issue, p 282. 


1 The only existing law is 2% Army Appropriation Act of 1916. 39 Stat. 619 
645 (1916), 10 U. S. C. $ 1361 (1946). Hiri: " 


244 Stat. 577 (1926), as amended y 48 Stat. 194g). (1934); 49 Stat. 1189 (1936); 


54 Stat. 785 (1940), 45 U. S.C. $8 151 181-88 ( 
8 Carpenters Union v. Ritter’s Cafe, 315 U. iy 722, 728 (1942). 
4 Montgomery Ward & Co. v. Santa Fe Trail Transp. Co., 42 M. C. C. 212 (1943). 
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observe it. The contract between the truckers and their employees 
called for a closed shop, and provided that the employees would not be 
asked to cross a picket line. The truckers observed their agreement, 
What would have happened if they had tried something else? Nobody 
knows; but that the results which could follow might prove disastrous 
requires no great imagination to perceive.5 

A hotel gets into a dispute with its cooks. They strike. This then, 
involves the maids, the butchers, the mechanics, the grocers, the laun- 
drymen, and finally the draymen who haul trunks, and the express car- 
riers who deliver parcels. These secondary boycotts and sympathetic 
strikes cause the carriers no end of annoyance, their patrons a great deal 
of inconvenience, and in some instances lead to serious losses, threat- 
ened bankruptcy, and possible deprivation of the right to do business. 
From time to time and in the particular communities involved, the pub- 
lic may know of these disturbances, and be affected by loss of transpor- 
tation facilities. But here again, just as in the case of a nation wide 
strike, the plight of the carriers is not so apparent to the general public. 

The purpose of this paper is to point out some of the perplexing 
problems of common carriers confronted with a strike, and to explain 
why it is that their efforts to extricate themselves have proved largely 


unsuccessful. The subject will be discussed under the following arrange- 
ment: 


I. In Equity: 
(a) The carrier as petitioner. 
(b) The carrier as respondent. 
II. In Law: 
(a) The carrier as plaintiff seeking to recover damages. 
(b) The carrier a defendant in suits brought against it for damages. 
III. Before the Interstate Commerce Commission. 
IV. In the Legislature. 






















I. 
In Equity 
The Carrier as Petitioner 


‘*No more unusual question has ever perplexed the mind of a Judge,”’ 
wrote Judge Murrah in the North Texas Freight Lines case.® 

Local 886 of the A. F. of L. Teamsters’ union, having organized 
practically all of the highway carriers in the territory, decided to move 
in on the plaintiff, North Texas Freight Lines. At the time only two 
of plaintiff ’s employees were members of the Teamsters’ Union. Plaintiff 
had a valid existing collective bargaining agreement covering all of its 
employees which had been negotiated under procedure prescribed by the 
Wagner Act.? This made no difference; the officers of the Local made 
demand on the plaintiff for representation and a closed shop. To have 


5 Ibid 





7 49 Stat. 449 (1935). 


6 Houston & North Texas Lines v. Local No. 886, 24 F. Supp. 619 (W. D. Okla. 
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complied would have meant repudiation of its existing contract and sub- 
jected it to prosecution by the National Labor Relations Board for in- 
dulging in unfair labor practices. When the plaintiff refused, the Local 
ordered a strike, threw a picket line around plaintiff’s warehouse, and 
proceeded to enforce boycotts against plaintiff’s patrons and interline 
connecting carriers. In a short while, plaintiff had lost sixty per cent of 
its business. 

If Judge Murrah found this a perplexing situation, think how it 
appeared to the plaintiff. It was a common carrier under legal compul- 
sion, both at common law and under federal and state statutes, to furnish 
service to patrons and to receive shipments from connecting carriers. 
If it failed to provide such service, an aggrieved shipper or connecting 
carrier might file a complaint with the Interstate Commerce Commission ® 
or with local regulatory authorities. Should a cease and desist order be 
issued against it, and that order be disobeyed, the carrier might forfeit 
its authority to do business. Also, it faced the immediate prospect of 
being transformed from a useful servant of the people, making money, 
into a ward of the bankruptcy court. 

When an appeal to the civil authorities, local and state, brought no 
relief, the plaintiff went into a federal court and tried to secure an in- 
junction. Here the Norris-La Guardia Act was invoked as a barrier.® 
Was there a labor dispute? Clearly so, under the definition contained in 
§ 13; the merits of the dispute could not be tried by the court. Were the 
strike, picket and boycott legal? Clearly so, under the definitions of § 4 
of this Act; the union was striving to advance the economic self interest 
of its members ; that its cause of action might result in damage to the em- 
ployer and cause harm to the public and other employees was irrelevant. 
So, Judge Murrah closed the door of the equity court, leaving the carrier 
petitioner to stand on the very cold outside. 

Such questions as these continue to perplex the minds of jurists; but 
they are no longer unusual.° The Court of Appeals in the Keystone 


849 Stat. 543 (1935). 

947 Stat. 70 (1932). 

10Southern Motor Lines v. Hoover Truck Co., 34 F. Supp. 390 (M. D. Tenn. 
1940); Colorado-Wyoming Express v. Denver Local Union, 35 F. Supp. 155 (D. 
Colo. 1940); International Brotherhood v. International U., 106 F. 2d 871 (C. 
C. A. 9th 1939); Lee Way Motor Freight v. Keystone Freight Lines, 126 F. 2d 
931 (C.C.A. 10th 1942) reversing 37 F. Supp. 635 (W.D. Okla. 1941), cert. denied 
317 U. S. 645 (1942). Note reference to other unreported cases in Keystone Freight 
Lines v. Pratt Thomas Truck Line, 37 F. Supp. 635, 643 (W.D. Okla. 1941). State 
prototypes of the federal anti-injunction statute have been similarly construed. 
Schivera v. Long Island Lighting Co., 296 N. Y. 26, 60 N. E. 2d 233 (1946); Denver 
Union v. Truck Lines, 106 Colo. 25. 101 P. 2d 436 (1940); Denver Union v. Bucking- 
ham Co., 108 Colo. 419, 118 P. 2d 1088 (1941). But see Milk Products v. Brotherhood, 
116 Colo. 389, 183 P. 2d 529 (1947). 

State statutes patterned after the Clayton Act, 38 Stat. 730 (1914), were similarly 
construed. Culinary Union No. 631 v. Busy Bee Cafe, 57 Ariz. 514, 115 P. 2d 246 
(1941). In jurisdictions where anti-injunction statutes did not exist, occasional in- 
junctions on behalf of a carrier have been granted. Burlington Trans. Co. v. Hatha- 
way, 234 lowa 135, 12 N. W. 2d 167 (1943); Northwestern Pac. R. R. v. Lumber & 
Sawmill Workers Union, 189 P. 2d 277 (Cal. 1948), 21 So. Calif. L. Rev. 422; Terminal 
R. Ass’n v. International Ass’n, 333 Ill. App. 288, 77 N. E. 2d 448 (1948); Milk Pro- 
ducers v. Brotherhood, 116 Colo. 389, 183 P. 2d 529 (1947); Swenson v. Seattle Labor 
Council, 27 Wash. 2d 193, 177 P. 2d 873 (1947). 
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case,!! said that, while ordinarily the duties of a common carrier are 
paramount to private rights, nevertheless the Motor Carrier Act does not 
operate to enlarge the jurisdiction of an equity court beyond the limits im. 
posed on it by the Norris-La Guardia Act. In the Toledo, Peoria ¢ 
Western R. R. case,'* the Court of Appeals thought that when Congress 
had imposed certain duties on a common carrier, it could not have in- 
tended that it should be denied federal relief from those who would pre- 
vent it from carrying out such duties. But the Supreme Court held 
that the injunctive relief could be granted only when the prerequisites 
and conditions of the Norris-La Guardia Act had been complied with. 
An effort to carve out an exception in the case of a carrier under the 
jurisdiction of a bankruptcy court, likewise failed.'* 

Thus carriers, through no fault of their own, have been impaled on 
the horns of a dilemma. Two opposing principles of public policy were 
causing the trouble. One of these demanded that the carriers serve the 
public efficiently and without discrimination. The other required that 
the laborer be left alone to work out his own salvation by economic force 
if necessary, even though this private warfare should cause harm to 
others. Neither principle would yield to the other; and no outside force 
of power or persuasion could be found to resolve the impassé. In such a 
muddled state the courts of equity felt impelled to keep hands off. 
Having no remedy in equity, the carriers were in a difficult position." 


11 Lee Way Motor Freight v. Keystone Freight Lines, 126 F. 2d 931 (C.C.A. 10th 
1942). 
12 Trainmen v. Toledo, P. & W. R. R., 321 U. S. 50 (1944), reversing 132 F. 2d 
265 (C.C.A. 7th 1942). 

18 Jn re Quick Charge, Inc., 69 F. Supp. 961 (W.D. Okla. 1947), rev’d 168 F. 2d 
513 (C.C.A 10th 1948). It will be interesting to ascertain what eventually will happen 
to the injunction recently (Nov. 29th) granted by Judge George H. Moore, directed 
against Guy A. Thompson, Trustee in Bankruptcy of the Missouri Pacific, ordering 
the railroad to send its cars across a picket line and to restore service to a stove 
factory. 

hentia the handicaps of the Norris-La Guardia Act would perhaps restore 
the principles applied in the earlier cases. The truth of this is inferable from United 
States v. United Mine Workers, 330 U. S. 258 (1947); Madden v. Intern. Union Mine 
Workers of America, 79 F. Supp. 616 (D.D.C. 1948); United States v. Brotherhood of 
Loco. Engineers, 79 F. Supp. 485 (D.D.C. 1948). 

Some of the early cases are: Chicago B. & Q. Ry. v. Burlington C. R. & N. Ry., 
34 Fed. 481 (C.C.S.D. lowa 1888); Beers v. Wabash, St. L. & P. Ry. 34 Fed. 244 
(C.C.N.D. Ill. 1888); Toledo A. A. & N. M. Ry. v. Pennsylvania R. R., 54 Fed. 730 
(C.C.N.D. Ohio 1893); Waterhouse v. Comer, 55 Fed. 149 (C.C.W.D. Ga. 1893); 
United States v. Elliott, 62 Fed. 801 (C.C.E.D. Mo. 1894); Thomas v. Cincinnati, 
N. O. & T. P. RY. 62 Fed. 803 (C.CS.D. Ohio 1894); United States v. Agler, 62 
Fed. 824 (C.C.D. Ind. 1894); Arthur v. Oakes, 63 Fed. 310 (C.C.A. 7th 1894); United 
States v. Debs, 64 Fed. 724 (C.C.N.D. Ill. 1894); In re Debs, 158 U. S. 564 (1895); 
United States v. Cassidy, 67 Fed. 698 (N.D. Cal. 1895); Jn re Lennan, 166 U. S. 548 
(1897); Wabash R. R. v. Hannahan, 121 Fed. 563 (C.C.E.D. Mo. 1903); Knudsen v. 
Benn, 126 Fed. 636 (C.C.D. Minn. 1903); Illinois Cent. R. R. v. International Ass’n 
of Machinists, 190 Fed. 910 (C.C.E.D. Ill. 1911); Alaska S. S. Co. v. International 
Long Shoremen’s Ass’n, 236 Fed. 964 (W.D. Wash. 1916); Stevens v. Ohio State Tel. 
Co., 240 Fed. 759 (N.D. Ohio 1917); Buyer v. Guillan, 271 Fed. 65 (C.C.A. 2d 1921); 
United States v. Railway Employees’ Dept. A. F. L., 283 Fed. 479 (N.D. Ill. 1922), 
290 Fed. 978 (N.D. Ill. 1923); Western Union v. Brotherhood of Electrical Workers. 


2 F. 2d 993 (N.D. Ill. 1924), 6 F. 2d 444 (C.C.A. 7th 1925); M 2 : 
554 (C.CA. Sth 1936). > ); Mayo v. Dean, 82 F. 2d 
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In the Northwestern Pacific case,!> the Supreme Court of California 
clearly perceived the irreconcilable nature of the two conflicting princi- 
ples, and not being tied down by an anti-injunction statute, approached 
the dilemma from the viewpoint of broad public interest and general wel- 
fare to be determined in each case by the facts and attendant circum- 
stances of that particular case. 

Only in a jurisdiction such as this, and in the few cases where the 
exception proves the rule, can carriers expect any relief as petitioners 
in a court of equity. : 


The Carrier as Respondent 


Instead of carriers seeking relief from the handicaps to service which 
have been placed in their way by striking, picketing and boycotting em- 
ployees, third persons may seek to compel the carriers to perform their 
common law or statutory duty. Such suit might be brought for a writ of 
mandamus or mandatory injunction. The complaint might be filed by a 
shipper, an interline connecting carrier, or any other interested party, 
or it might be commenced by the attorney general on behalf of the state. 
Clearly in such a suit there is presented a cause for action. But what of 
the carriers’ defenses? Here they may fare a bit better than when they 
acted as petitioners. 

In the first place, they will look into the question of the court’s 
equitable jurisdiction. The bar of the Norris-La Guardia statute acts 
not alone when the carriers are petitioners, but whenever and wherever 
there is a labor dispute. So, if there is a labor dispute, and in the class 
of cases we are discussing there always is, the respondent carriers will go 
free, if the conditions, prerequisites and limitations of the Act have not 
been met and complied with.¢ 

The net result of such a successful plea to the jurisdiction, however, 
is to leave the carriers just about where they were. Indeed, the carriers 
may not care to raise the question of jurisdiction, hoping perhaps that the 
injunctional orders against them may be broad enough to reach the em- 
ployees who are the ones actually causing the service disturbance. But 
the unions themselves will take care that this does not occur; they will 
intervene, and themselves raise the question of jurisdiction. Such were 
the tactics employed in the Keystone case.’7 So much for the first de- 
fense—to the jurisdiction. , 

But assume, for any reason, that the foregoing plea is not raised, or, 
if raised, is denied. Then the next question which would naturally arise 
would be: Is this a question for judicial decision, or for administrative 
determination? Say the charge made against the carriers is a failure to 


1948), Northwestern Pac. R. R. v. Lumber & Sawmill Wrkrs’ Un., 189 P. 2d 277 (Cal. 
16 This was what happened in Southeastern Motor Lines v. Hoover Truck Co., 
34 F. Supp. 390 (N.D. Tenn. 1940); Lee Way Motor Freight v. Keystone Freight 
Lines, 126 F. 2d 931 (C.C.A. 10th 1942); Im re Quick Charge, Inc., 168 F. 2d 513 
(CCA, 10th 1948); Cole v. Atlantic Terminal, 15 F. Supp. 131 (N.D. Ga. 1936); 
cf. Schivera v. Long Island Lighting Co., 296 N. Y. 26, 69 N. E. 2d 233 (1946). 

17 Supra note 16. 
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furnish cars, or the improper declaration of an embargo, or discrimina. 
tion in service as between different shippers. The general rule with re. 
spect to this question is that there must be prior resort to the administra. 
tive tribunal for a determination of the administrative question involved. 
This was clearly stated by Justice Brandeis in Great Northern », 
Merchants Elevator Co.: 


‘“Whenever a rate, rule or practice is attacked as unreasonable or as 
unjustly discriminatory, there must be a preliminary resort to the Com- 
mission. Sometimes this is required because the function being exercised 
is in its nature administrative, in contradistinction to judicial. But 
ordinarily, the determining factor is not the character of the function, 
but the character of the controverted question and the nature of the 
inquiry necessary for its solution. To determine what rate, rule or prac- 
tice shall be deemed reasonable for the future is a legislative or admini- 
strative function. To determine whether a shipper has in the past been 
wronged by the exaction of an unreasonable or discriminatory rate is a 
judicial function. Preliminary resort to the Commission is required alike 
in the two classes of cases. It is required because the inquiry is essen- 
tially one of fact and of discretion in technical matters, and uniformity 
can only be secured if determination is left to the Commission. More- 
over, that determination is reached ordinarily upon voluminous and con- 
flicting evidence for the adequate appreciation of which acquaintance 
with many intricate facts of transportation is indispensable; and such 
acquaintance is commonly to be found only in a body of experts.’’ 1® 


A earrier-labor case in point is New York Lumber Trade Association 
v. Lacey. The Supreme Court of New York said: 


‘‘For the reason stated, it may be assumed that it is the rule that, 
ordinarily complaints of unfair practices must be submitted in the first 
instance to the Commission. Claim is made by the respondents that the 
exception to this rule governs here, and that the unfair practice of which 
complaint is made, is, in reality, a discriminatory enforcement of a fair 
rule. But manifestly the gravamen of the action is a rule promulgated 
by the carriers, which is of general application, and that is to deal with 
shippers only in the event their trucks are manned by union employees. 


18 259 U. S. 285, 285-91 (1922). To brief the question of prior resort would un- 
duly extend this paper. See Louisville & N. R. R. v. Cory, 54 F. 2d 8 (C.C.A. 6th 
1931); Armour v. Alton R. R., 312 U. S. 195 (1941); General American Tank Car 
Corp. v. Eldorado Termin. Co., 308 U. S. 422 (1940); Rochester Tel. Corp. v. United 
States, 307 U. S. 125, 139 (1939); St. Louis B. & M. R. R. v. Brownsville Nav. Dist:, 
304 U. S. 295 (1938); United States Navigation Co. v. Cunard S. S. Co., 284 U. S. 474 
(1932). For thorough and scholarly treatment of the question, see Tollefson, Judicial 
Review of the Decisions of the I.C.C., 11 Minn. L. Rev., (1927); Stason, Timing of 
Judicial Redress from Erroneous Administrative Action, 25 Minn. L. Rev. 560 (1941); 
McAllister, Statutory Road to Review of Federal Administrative Orders, 28 Calif. L. 
Ross ‘i (1940); Berger, Exhaustion of Administrative Remedies, 48 Yale L. J. 981 

19 269 N. Y. 595, 199 N. E. 688 (1935), modified in 269 N. Y. 677, 200 N. E. 54, 
cert. denied, 298 U. S. 684 (1936). For case in lower courts see 277 N. Y. Supp. 519 
(1935); 245 App. Div. 262, 281 N. Y. Supp. 647 (1935). 
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ft is the rule itself and not the enforcement thereof which is in issue 


here.’’ 2° 


The Lacey case, incidentally, must be taken as over-ruling the deci- 
sion of Burgess Brothers v. Stewart, involving some of the same defend- 
ants and pretty much the same facts, where an injunction had been 
granted without requiring resort to the Commission.”* 

Speigel Inc. v. The Chicago River & Indiana Railroad Company,” 
involved a labor dispute between Speigel and its employees, a strike and 
picket line. The railroad declared an embargo to apply to all shipments 
from and to Speigel. Speigel sued the railroad, praying for an injunc- 
tion and damages. In an unreported opinion of Judge Ulysses S. 
Schwartz, the court said: 

‘Tn the briefs filed and in oral argument two propositions are agreed 
upon by both plaintiff and defendant, as follows: 

(1) A common carrier may impose embargoes. These are declara- 
tions by a carrier that it will not render service because of some emer- 

ency. 
. (2) An embargo is not lawful unless it is reasonable and the ques- 
tion of reasonableness is for the Interstate Commerce Commission.”’ 

After reviewing the earlier decisions, the court had this to say: 

‘*We know that today there can well be labor situations in which it 
would be folly to compel a railroad company to supply service to a 
shipper regardless of consequences. That means that under certain con- 
ditions they may refuse such services, or in other words, declare an em- 
—_— 

‘What is the test to be applied in determining whether the action of 
the railroad company amounted to an embargo, the question of the rea- 
sonableness of which is exclusively within the jurisdiction of the Inter- 
state Commerce Commission? My conclusion is that the proper test is 
this—Was the embargo the result of an administrative policy which the 
railroad had pursued in order to serve the public on a reasonably well- 
founded belief that to do otherwise would mean a disruption of its public 
service? In this case the averments of the answer reveal that the rail- 
road company imposed the embargo in order to prevent the consequences 
of a strike and the discontinuance of all service to the public. It is not 
important how many shippers were involved. In a tense labor situation 
arailroad company might be called upon to decide whether it will declare 
an embargo against shipments to the United States Steel Co., General 
Motors, or any one of the vast corporations with which it does business. 
Number, therefore, is of little importance. The important element in the 
question of embargo is the effect on the public service and this can best 
be determined by a single tribunal which can make the decision on 
a national basis.’’ 

If inability to furnish service necéssitating the declaration of an em- 
bargo constituted an abandonment under paragraphs 18-22 of Section 1 


20245 App. Div. 262, 271, 281 N. Y. Supp. 647, 658 (1935). 


(ise) 112 Misc. 347, 184 N. Y. Supp. 199 (1920); 114 Misc. 673, 187 N. Y. Supp. 873 


22 Sup. Ct. of Cook County, IIl., Chancery 46 S. 11876 (unreported). 
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of Interstate Commerce Act, then a different question would arise. But 
the Circuit Court of Appeals for the Seventh Circuit, in Farmers Grain 
Company v. Toledo P. & W. R. R.,?* took no stock in such a contention, 
even in such an extreme and long drawn out case as was there involved, 
The court said (p. 117): 

‘‘ Appellees urge quite strongly that appellant had abandoned its 
railroad because, as it appears, the road cannot operate because of un- 
lawful interference of the Brotherhoods, and because of the unlawful re- 
fusal of the connecting lines to interchange traffic with appellant. There 
is no merit in this contention.’’ 

Whatever else may be said for or against the opinion in this case, 
the court on this point was substantially buttressed by authority ; non-use 
alone is not sufficient but must be accompanied by intent, to constitute 
abandonment. A railroad company does not withdraw from business 
when it is unable to operate its trains because its men have struck. 

If the plea to the jurisdiction should be overruled, and the plea of 
prior resort to the Commission should be denied, then the carriers would 
face the issue on the merits of the case. The cause of action alleged 
would be that they had failed in their common law and statutory duty to 
furnish service. What of the carriers’ excuse for failure to furnish cars, 
or failure to receive freight, or failure to haul promptly and with dis- 
patch? If the failure in any of these respects has been due to a strike, 
and if the carrier has acted with due diligence to avoid the consequences 
of the strike, then the defense is a good one.** And this upon the prin- 
ciple that a common carrier is an insurer only in some respects. In most 
respects, and especially under a contract limiting liability, the carrier 
like other bailees, is only required to exercise due care. It is liable only 
when negligent—when it fails to exercise the care that an ordinarily pru- 
dent man would or should exercise under the circumstances of the case 
at the time. This rule of ordinary care, usually a question of fact, for 
the discretion of the chancellor, applies just as well where the departure 
from duty is occasioned by a strike as by any other cause. 


23 158 F. 2d 109 (C.C.A. 7th 1947), cert. granted, 330 U. S. 816 (1947), dismissal 
ordered, 332 U. S. 748 (1947), dismissed with prejudice Sept. 22, 1948. See 16 I. C.C 
Pract. J. 77 (1948) 

24 This is a bold statement to make in the face of certain well known cases. People 
v. New York Central & H. R. R., 28 Hun. 543 (N. Y. 1883); McCran v. Public Service 
Co., 95 N. J. Eq. 22, 122 Atl. 205 (1923), 37 Harv. L. Rev. 368, 392 (1924). See Hall, 
Discontinuance of Service, 13 Minn. L. Rev. 181, 325 (1929); Chicago B. & Q. R. R. v. 
Burlington C. R. & U. R. R., 34 Fed. 481 (C.C.S.D. Iowa 1888); Toledo A. A. & N. 
Mich. R. R. v. Pennsylvania R. R., 54 Fed. 730 (C.C.N.D. Ohio 1893); Stephens v. 
Ohio State Tel. Co., 240 Fed. 759 (N.D. Ohio 1917); Buyer v. Guillan, 271 Fed. 65 
(C.C.A, 2d 1921) Some of these cases are distinguishable; some may simply have to 
stand for what they are, viz., opposed to the principle contended for, and here be- 
lieved to be sound. 
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il. 
In Law 


The Carrier as Plaintiff 


In the Toledo P. and W. R. R. case, Mr. Justice Rutledge had said 
that denying the right of injunction did not mean depriving the carrier 
of all remedy.*° Left was the right to sue for damages, and to call on the 
authorities to prosecute for violation of the criminal laws. Conceding the 
correctness of this statement as a matter of theory, not much can be said 
for either of the proposed remedies from the standpoint of practicality 
or efficiency. Even from a theoretical standpoint, a cause of action 
would arise only in case the strike was for an illegal purpose, or being 
for a lawful object was being conducted by unlawful means. What 
would be an unlawful object, or improper methods would depend upon 
the law of the state where the damage occurred. The triple damage 
suits under the Sherman Act, which figured so largely in the develop- 
ment of the law of labor, are no longer available, because labor and labor 
unions have been freed from responsibility under the anti-trust acts.*® 
Because suit would not lie, or because of the delay, difficulty of securing 
and collecting judgment, or for whatever reason, carriers have not in the 
past decade sought to avail themselves of the remedy of a suit for dama- 
ges. 

As to the second remedy, public prosecution, little need be said. 
In the federal courts, at least, the same state of facts which would prevent 
equitable relief would equally be a bar to criminal prosecution. Enforce- 
ment of the criminal statutes is conceivable in those labor cases where 
murder, arson, or other destruction of property has been committed, and 
where public opinion had become sufficiently strong to demand that 
action be taken. 


As a practical matter, neither of the proposed remedies offers much 
hope for relief, either to the carriers or to the shippers, or the public. 


The Carrier as Defendant 


While the carrier has not availed himself of the privilege to sue the 
unions for damages caused by them, there have been a number of suits 
against carriers by persons who claimed to have been damaged, and 
where the defense was a strike by the carrier’s employees. The first 





25 Brotherhoud of Ry. Trainmen v. Toledo P. & W. R. R., 321 U.S. 50 (1944). 

26 Frankfurter, J., in United Brotherhood v. United States, 330 U. S. 395, 422 
(1947) said: 

“Practically speaking, the interpretation given by the court to § 6 (of the Norris- 
La Guardia Act) serves to immunize unions, especially the more alert and powerfu! 
as well as corporations involved in labor disputes, from Sherman Law liability. For 
those entrusted with the enforcement of the Sherman Law there may be found in 
the opinion words of promise to the ear, but the decision breaks the promise to the 
hope.” See Restatement, Torts, §§ 775-816 (1939). 





822 I. C. C. PRACTITIONERS’ JOURNAL 





of these cases arose in New York in 1859,?7 and the last of the recorded 
eases was handed down in 1927.8 

Suits against carriers have been of three sorts: (1) failure to re. 
ceive freight for shipment, or to furnish cars; (2) failure to transport 
with proper dispatch; (3) loss and damage in transit. No distinction 
ean be observed in the measure of responsibility of the carrier; in all 
three of the cases the carrier is held like any other bailee, to the exercise 
of ordinary care. This requires a word of explanation. While the common 
law rule applicable to loss and damage to shipments in transit made the 
carrier liable as an insurer, this no longer obtains, because of the pro- 
vision of the uniform bill of lading, which has been prescribed by the 
Interstate Commerce Commission and has the force and effect of law.” 

The Uniform Bill reads: 


‘*Except in case of negligence of the carrier (and the burden to 
prove freedom from negligence shall be on the carrier), the carrier shall 
not be liable for loss, damage, or delay resulting from riots or strikes.” 


And it is to be observed that in all the cases except the first, failure 
or refusal to receive, and possibly in the instance of a conversion by the 
carrier, the Carmack Amendment *° makes the initial and delivering 
carriers liable for all acts of default of themselves and their connecting 
carriers. This vicarious responsibility applies to delay as well as loss or 
damage. 

This raises the point that Congress, having exclusively occupied the 
field of regulation and control of interstate carriers through the Inter- 
state Commerce Act, as amended, including the Carmack Amendment, 
the rule to be applied in the fixing of responsibility for damages due to 
a strike, is that of the federal courts, not that of the highest court of the 
state, notwithstanding the decision in Erie R. Co. v. Tompkins.*! This 
conclusion is reached in Adams Express Co. v. Croninger *? in which the 
Supreme Court held that the law of the state where the action was 
brought was not controlling: 


‘*That the legislation supersedes ‘all the regulations and policies of 
a particular state upon the same subject results from its general charac- 
ter. It embraces the subject of the liability of the carrier under the bill 
of lading which he must issue and limits the power to exempt himself by 
rule, regulation or contract. Almost every detail of the subject is covered 
so completely that there can be no rational doubt but that Congress in- 
tended to take possession of the subject and supersede all state regula- 
tions or interference with it.’’ 


The question may not assume practical importance. Nevertheless, 
the federal cases will be looked into for the purpose of discovering 





27 Blackstock v. New York & Erie R. R., 20 N. Y. 48 (1859). 
28 Frawley v. Atchison, T. & S. F. Ry., 220 Mo. App. 1189, 299 S. W. 93 (1927). 
29 In re Bills of Lading, 52 I. C. C. 671 (1919); 64 I. C. C. 357 (1921); Scott, The 
Railroad Bill of Lading, 14 |. C. C. Pract. J. 288 (1947). 
30 Carmack Amendment, 34 Stat. 584 (1906), 49 U. S.C. § 1 (1946). 
31 304 U. S. 64 (1938). 
32 226 U. S. 491, 505-506 (1913). 
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whether or not there is a federal rule on the subject.** A carrier, con- 
fronted with a claim that he has refused to receive freight when it has 
been tendered, or that he has refused to furnish a car when demanded, or 
that he has failed to handle the shipment with dispatch, or that he has 
damaged or lost the goods in transit, undertakes to excuse his admitted 
default by pleading a strike. It may be a strike of his own employees, or 
those of a connecting carrier, or it may be because of a picket line thrown 
out by the employees of a third person. What of such a defense? 

In the first place, the carrier will look into the question of prior re- 
sort. And here, as in the case of equitable relief, if there be an admini- 
strative question the court will have to dismiss the case, or stay its hand 
until the Interstate Commerce Commission renders its determination. 
There would be such administrative question clearly where the carrier 
failed to furnish cars, where the carrier declared an embargo, or where the 
earrier was charged with discrimination. There might be others. This 
preliminary question disposed of, the cases then proceed to the merits. 


First. The Rule in the Federal Courts. 


The federal rule was established by the Circuit Court of Appeals for 
the Eighth Circuit, in Empire Transp. Co. v. Philadelphia & R. Coal Co., 
Judge Sanborn writing the opinion.** Libels against the ship company 
for failure to discharge the vessel promptly, had been dismissed in the 
lower court, and the libelants appealed. The defense was that in the 
presence of a strike, the ship company had exercised reasonable diligence. 
The decision of the lower court was affirmed. The implied contract, said 
the court, was to unload within such time as is reasonable, in view of all 
existing facts and circumstances, ordinary and extraordinary, legiti- 
mately bearing upon that question at the time of her arrival and dis- 
charge. The implied contract to discharge within a reasonable time is, 
in effect, a contract to discharge her with reasonable diligence. Proof 
that the vessel was delayed in unloading beyond the customary time 
for unloading such cargoes at the port of her delivery, throws upon the 
charterer the burden of excusing the delay by proof of the actual cir- 
cumstances of the delivery and his reasonable diligence thereunder. The 
rule so established has been consistently followed, as indicated by the 
eases cited in the notes.** Admitting that the Supreme Court in the 


33 26 Col. L. Rev. 876 (1926). The Commentator here raises a question as to 
whether there is a distinctive Federal rule. 
in — Transp. Co. v. Philadelphia & R. Coal & Iron Co., 77 Fed. 919 (C.C.A. 
t ) 

35 Describing them as analogous cases, the court cited Greismer v. Lake Shore 
& M.S. Ry., 102 N. Y. 563, 571, 7 N. E. 828 (1886); Pittsburgh, Ft. Wayne & C. Ry. 
v. Hazen, 84 Ill. 36, 38 (1876); Pittsburgh, Cinn. & St. L. Ry. v. Hollowell, 65 Ind. 
188, 195 (1879); Gulf C. & S. F. Ry. v. Levi, 76 Tex. 337, 343, 13 S. W. 191 (1890). 
This decision in the 8th Circuit was followed with approval in Marshall v. McNear, 
121 Fed. 428 (N.D. Cal. 1903); Jn re 2098 Tons of Coal, 135 Fed. 317 (C.C.A. 7th 
1905); The Toronto, 174 Fed. 632 (C.C.A. 2d 1909); The Richland Queen, 254 Fed. 
668 (C.C.A. 2d 1918). The court in the latter case altogether disapproved of the 
arbitrary distinction laid down in such cases as Blackstock v. New York & Erie R. R., 
20 N. Y. 48 (1859) and Greismer v. Lake Shore & M. S. Ry., 102 N. Y. 563, 7 N. E. 
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Olivit case 8* may not have hit the nail squarely on the head, it at least 
found no fault with what the lower court had done. In three of the Cir. 
cuits the same rule is authoritatively laid down, which the Supreme 
Court passed over without exception. 

It is clear to the writer that there is a federal rule on the subject of 
the carriers’ liability for the consequences growing out of a strike, and 
that such federal rule would prevail over any contrary state rule. It is 
equally clear that the rule established by the federal decisions is the 
general rule of reasonable care under all the facts and circumstances 
prevailing at the time. 


Second. The Rule in the State Courts. 


Time will not permit an analysis of all the many state court deci- 
sions. Certain decisions have been selected and given the designation of 
leading cases. But all the cases are cited in a foot-note. On considering 
these cases, what was said obiter, have been carefully distinguished from 
what was actually decided, and there has been kept in mind the period in 
which the judgment was handed down.** 


828 (1886), the first holding that a peaceable strike would not excuse, the latter hold- 

ing that a strike with violence would constitute a defense. Finally, the Supreme 

Court decision in Pennsylvania R. R. v. Olivit Bros., 243 U. S. 574 (1917), though 

leaving something to be desired by way of clear cut decisiveness, could not have been 

decided the way it was had the court disagreed with the principle laid down in the 

Empire case, and others in the various Federal courts which followed in its wake. 
36 Pennsylvania R. R. v. Olivit Bros.. 243 U. S. 574 (1917). 


87 It has been helpful to consider the cases in the light of a simple chronological 
division; The Old Cases, being those decided before 1890; The Middle Period Cases, 
being those handed down between 1890 and 1932; and The Recent Period Cases, being 
those decided since 1932. This division is more or less arbitrary, but nevertheless based 
upon some logical reasoning. See Ronney, Federal Intervention in Labor Disputes, 
7 Minn. L. Rev. 467 (1923); Commons, History of Labor in the United States, Vols. 
1 and 2. The first period was one when labor disturbances were comparatively rare, 
of local interest and effect, and strikes were so little known and understood as to re- 
quire the use of quotation marks when referring to them in the Courts’ opinions. 
There was no permanent, self-conscious labor class, and no stable national organiza- 
tions giving to members of this class unity of aim and action. The Middle Period 
was marked by the Pullman strike of 1894, the Engineers’ strike of 1911, the Con- 
ductors’ and Trainmen’s strike of 1912; the threatened nationwide strike of 1916, and 
the switchmen’s and shop strike of the early ’20s. All of these were national in scope, 
resulting in the people and Congress becoming very much strike conscious. This was 
the period of the passage of the Erdman Act, in 1898; the Newland Act in 1913, and 
the Adamson Act in 1916. Labor disputes and their settlement had become a national 
issue, to be nationally handled. The discussion passed from voluntary arbitration to 
some form of compulsory arbitration and prohibition of strikes. The Recent Period 
is marked by the passage of the Norris-La Guardia Act in 1932, the Wagner Act in 
1935, the Wage and Hour Act in 1938. The weight of government was thrown into 
the scale on the side of labor. Manifestly the Judges who wrote the opinions and 
handed down the decisions reflect their education, environment and class consciousness. 
The manner of expression and the decisions themselves can only be understood by tak- 
ing Into account the economics, the sociology, the psychology, and the politics that 
went to make up the inarticulate premise of the judgments rendered. What is reason- 


able for a carrier in the Old or the Middle Periods would no longer necessarily be 
reasonable in the Recent Period. 
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In Greismer v. Lakeshore R. Co.,38 the Court of Appeals of New 
York laid down, as far back as 1886, the general rule applicable to a 
strike, which has pervaded the cases ever since. The court planted itself 
squarely on the doctrine of reasonable care. 

‘‘In the absence of special contract, there is no absolute duty rest- 
ing upon a railroad carrier to deliver goods intrusted to it within what 
under ordinary circumstances would be a reasonable time. Not only 
storms and floods and other natural causes may excuse delay, but the 
conduct of men may also do so. * * * The only duty resting upon the car- 
rier, not otherwise in fault, is to use reasonable efforts and due diligence to 
overcome the obstacles thus interposed, and to forward the goods to their 
destination. ’’ 

This then, together with the doctrine of prior resort laid down in 
the Lacey case,®® can easily be said to represent the New York view: rea- 
sonable care under all the circumstances. This would cause us to lay 
aside as controlling such adventitious factors as whether or not the 
strikers were still employees or had severed their relations, whether the 
earrier had made effort to secure other men, or disciplined the men it had 
it had by discharge. All of these factors and many more would be taken in- 
to account and be given consideration when the court or jury came to 
make up its final verdict, the final conclusion as to whether, under all the 
facts and circumstances, ordinary or extraordinary, existing at the time, 
the carrier did exercise reasonable diligence. Certainly the rigid rule laid 
down by the Court in 1859, in the Blackstock case, was substantially 
modified or overruled.” 

Before leaving the Atlantic Seaboard, let us take a look at a fre- 
quently cited case from Maine.*! 

‘*Some authorities support the Plaintiff’s contention that a ‘peace- 
able strike’ cannot be a good defense to an action against a carrier for 
delay in transporting goods entrusted to it for carriage. * * * The 
opinions in these cases must be based upon one of two theories: 

(1) That one who has been an employee, but who has struck and re- 
fused to return to work, is still an employee for whose conduct the em- 
ployer is responsible. 

(2) That a common carrier’s implied contract of insurance applies 
not only to safety, but to promptness of transportation, and (if appli- 
cable to the case at bar) extends not only to goods received for carriage, 
but to those tendered though not received. We think that neither of these 
theories is sound. * * * 

For damages caused by mere delay the carrier is responsible only 
when it fails to exercise reasonable care.’’ 

What is reasonable depends upon the ‘‘cireumstances of the particu- 
lar case,’’? The same rule is applicable to freight tendered, and not 
received, as to freight received and delayed in carriage. 


88 102 N. Y. 563, 7 N. E. 828 (1886). 

88 New York Lumber Ass’n v. Lacey, 269 N. Y. 595, 199 N. E. 54 (1935). 
b Lain Blackstock v. New York & E. R. R., 20 N. Y. 48 (1859). See note 35 supra for 
olding. 


41 Warren v. Portland Terminal, 121 Me. 157, 116 Atl. 411, 412 (1922). 
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Dropping down to North Carolina, we find the case of Murphy Hard. 
ware Co. v. Railway Co., holding that a carrier unable to transport cattle, 
because its motive power was tied up with a strike, would not be liable 
for the statutory penalty for its refusal to receive the stock.42 The 
Maryland case of American Ry. Express Co. v. Peninsula Produce Ex- 
change held the trial court had not erred in refusing to direct a verdict 
for the express company.** 

A short quotation from the opinion in a Florida case,** will be in 
order : 

‘“When the employees of a carrier by agreement and concert of 
action refuse to perform their duties to the public which their several 
occupations require of them, and thus prevent the corporation from 
functioning, it is none the less a condition over which the corporation has 
no control. * * * The situation described by the pleas cannot be compared 
with the case of one employee who, upon his own initiative refuses to 
work, where his place can be filled by another with sufficient diligence by 
the carrier to prevent delays in the performance of the carrier’s duty.”’ 

Moving over to the west we find the same general rule being applied 
to the furnishing of coal cars by the Supreme Court of Kentucky.® 
And still further west, the Supreme Court of Arkansas said: 

‘*It appears from the record that a switchmen’s strike in the City 
of Kansas City, Mo., caused all railroads which entered the city to refrain 
from receiving freight from connecting carriers. * * * On account of the 
embargo on freight consigned to K. C., it did not receive the shipment of 
hogs in question. The strike was not in any manner induced or caused 
by appellee. It had nothing whatever to do with it, and the embargo 
placed on freight consigned to Kansas City prevented it from receiving 
the hogs for shipment. The testimony on this branch of the case was 
undisputed, and it follows that under the law above announced, the court 
was right in directing a verdict for appellee.’’ * 

In Texas the same view of reasonableness as the test is followed in a 
long line of cases, topped by Panhandle & Santa Fe v. Thompson.“ 
Following around the circle of states, we come to Riddle v. Chicago B. & 
Q.** in Iowa; Ritchie v. Oregon Short Line,*® in Idaho; and Hines v. 
American Fruit Distributors in California,®»® and then to complete the 
circle, mention is made of Leavens v. American Exp. Co., in Vermont. 
The English announce the same rule.®? In all of these cases, what is 
reasonable under all the circumstances, is the rule which has been applied. 


42 150 N. C. 703, 64 S. E. 873 (1909). 

43 American Ry. Express v. Peninsula Prod. Ex., 142 Md. 422, 121 Atl. 240 (1923). 
44 American Ry. Express Co. v. Johnson, 87 Fla. 451, 100 So. 743, 745 (1924). 

45 Louisville & N. R. R. v. Queen City Coal Co., 99 Ky. 217, 35 S. W. 626 (1896). 
46 Gage v. Arkansas Central R. R., 160 Ark. 402, 254 S. W. 665 (1923). 

47 Panhandle v. Thompson, 235 S. W. 913 (Tex. Civ. App. 1922). 

48 203 lowa 1232, 210 N. W. 770 (1926). 

49 42 Idaho 193, 244 Pac. 580 (1926). 

50 American Fruit Dist. v. Hines, 55 Cal. App. 377, 203 Pac. 821 (2d App. Dist. 


1921). 
5186 Vt. 342, 85 Atl. 557 (1913). 


52 Hackney Borough Council v. Dore, 152 L. T. 383 (K.B. 1921); Hick v. Ray- 
mond [1893] A. C. 22; Sims v. Midland [1913] 1 K. B. 103. 
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Not all the eases, particularly those in the Old Period,®* bear the im- 
print of uniformity in expression. Indeed some of them employ expres- 
sions and use language that sound strangely in our ears today. But mak- 
ing due allowance for the strangeness of the terminology, it is believed 
that throughout most of the cases runs this strong cord—of reasonable- 
ness and due care. To what extent the rulings in Georgia and Missouri, 
when thoroughly analyzed, run counter to the general trend cannot be 
here gone into. Space will not permit. Statutes in those states may have 
influenced the result.54 


53 See supra Note 37. ’ : . oi 

54 The cases selected for comment in the body of the article are, in the opinion 
of the writer, the leading cases in their respective jurisdictions. Nevertheless, there 
have been gathered together in this note all the cases. From an examination of these 
cases, in addition to the ones cited in the text, it is confidently believed that the gen- 
eral rule of due care will receive emphasis—always with a caveat that the early cases 
were decided in an atmosphere wholly different from that with which we are now 
confronted. Ark. Johnesborro, L. C. & E. R. R. v. Maddy, 157 Ark: 484, 248 S. W. 
911 (1923); Chicago, R, I. & P. Ry. v. Dawson, 157 Ark. 460, 248 S. W. 558 (1923); 
St. Louis S. W. Ry. v. Clay County Gin Co., 77 Ark. 357, 92 S. W. 531 (1906); Hines 
v. Mason, 144 Ark. 11, 221 S. W. 861 (1920); St. Louis & San Francisco Ry. v. Watts, 
168 Ark. 804, 271 S. W. 464 (1925). Cal. Elliott v. Southern Pacific Co., 145 Cal. 441, 
79 Pac. 42 (1904); Foley v. American Ry. Exp. Co., 69 Cal. App. 669, 232 Pac. 169 (3d 
App. Dist. 1924). : 
Ga. The leading case in this state is Haas v. Kansas City, F. S. & G. R. R., 81 Ga. 
792, 7 S. E. 629 (1888). See also Central of Georgia R. R. v. Georgia Fruit, 91 Ga. 
389, 17 S. E. 904 (1893); Savannah v. Shuman, 91 Ga. 400, 17 S. E. 937 (1893); 
Southern Cotton Oil Co. v. Louisville & N. R. R., 15 Ga. App. 751, 84 S. E: 198 
(1915); Burgess v. Georgia, Fla. & Ala. Ry., 148 Ga. 415, 96 S. E. 684 (1918); Southern 
Ry. v. Atlanta Sand Co., 135 Ga. 35, 68 S. E. 807 (1910). 
lil, Pittsburgh, Ft. W. & C. R. R. v. Hagen, 84 Ill. 36 (1876); Sinsabaugh v: Cleve- 
land, C. C. & St. L. Ry., 149 Ill. App. 430 (3d Dist. 1909); Indianapolis & St. L. Ry. 
v. Juntgen, 10 Ill. App. 295 (3d Dist. 1881). 
Ind. Pittsburgh, Cincinnati & St. Louis Ry. v. Hollowell, 65 Ind. 188 (1879); Lake 
Shore and Michigan Southern Ry. v. Bennett, 89 Ind. 457 (1883); Bartlett v. Pitts- 
burgh, Cincinnati and St. Louis Ry., 94 Ind. 21 (1883). 
Ky. L.& N. R. R. v. Bell, 13 Ky. L. R. 393 (1891). 
Mass. White Co. v. Murphy, 310 Mass. 510, 88 N. E. 2d 685 (1942). 
Miss. Alabama & Vicksburg Ry. v. Brichetti, 72 Miss. 891, 18 So. 421 (1895). 
Mo. The leading case is Read v. St. Louis, Kas. C. & Northern R. R., 60 Mo. 199 
(1875) Other cases, Morrison v. St. Louis-San Francisco Ry., 264 S. W. 449 (Mo. 
App. 1924); Jackson v. Chicago, R. I. & P. Ry., 265 S. W. 847 (Mo. App. 1924); 
Warner v. St. Louis-S. F. Ry., 218 Mo. App. 314, 274 S. W. 90 (1925); Buschow Lbr. 
Co. v. Union Pacific R. R., 220 Mo. App. 743, 276 S. W. 409 (1925): Mourer v. Wa- 
bash Ry., 222 Mo. App. 495, 280 S. W. 1050 (1926); 35 Harv. L. Rev. 623 (1922); 39 
Harv. L. Rev. 648 (1926); 26 Col. L. Rev. 876 (1926). 
N. Y. People v. New York C. and H. R. R., 28 Hun. 543 (N. Y: 1882); Blackstock 
v. New York C. and H. R. R., 20 N. Y. 48 (1859); Greismer v. Lake Shore & M. S. 
Ry., 102 N. Y. 563, 7 N. E. 828 (1886); Little v. Fargo, 43 Hun. 233 (N. Y. 1887); 
Reardon v. Caton, 189 App. Div. 501, 178 N. Y. Supp. 713 (1919), reversing 177 N. Y. 
Supp. 802 (1919); Reardon v. International Mercantile M. Co., 189 App. Div. 515, 178 
N. Y. Supp. 722 (1919); Burgess Bros. v. Stewart, 112 Misc. 347, 184 N. Y: Supp. 199 
(1920), 114 Misc. 673, 187 N. Y. Supp. 873 (1921); Hance Bros, v. American Express 
Co., 116 Misc. 653, 190 N. Y. Supp. 530 (1921). 
Tex. International Ry. v. Tisdale, 74 Tex. 8, 11 S. W. 900 (1889); Gulf C. & S. F. 
Ry. v. Levi, 76 Tex. 337, 13 S. W. 191 (1890); Gulf C. & S. F. Ry. v. Gatewood, 79 
Tex. 189, 14 S. W. 913 (1890); Missouri Pac. Ry. v. Levi. 4 Willson Civ. Cases 9 
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Wl. 
Before the Interstate Commerce Commission 


So far it has been seen that, confronted with a strike, a picket line, 
or a boycott, the chances of carriers securing affirmative relief at the 
hands of the courts, either in equity or at law, either civil or criminal, 
were practically nil. It has also been seen that interruption in service 
from these causes has laid the carriers open to various serious conse- 
quences and to action and proceedings against them, both from the 
public as a whole, and from individual members. On the purely defen. 
sive side the carriers fared somewhat better. They could plead the 
Norris-La Guardia Act; they could plead the existence of a strike, justi- 
fying the laying of an embargo, and if they could show freedom from 
negligence they would be entitled to a verdict of the jury or a judgment 
of the court. They could also claim the presence of an administrative 
question and seek the prior determination of the Interstate Commerce 
Commission. 

Another perplexity besets the carriers. It is to have a complaint 
filed against them with the Interstate Commerce Commission, or other 
regulatory body having jurisdiction, alleging failure to perform the duty 
required as common carriers by the statute, asking for a cease and desist 
order with ultimate possibility of loss of certificate. Such cases have 
been brought against carriers, and it is the purpose of these paragraphs 
to briefly examine them. What the Commission has done with these 
complaint cases gives a fair indication of its conception of the law appli- 
cable to strikes, and presages what it would do if called upon to render 
administrative rulings in any proceeding involving similar facts and 
circumstances. 

The most recent complaint case is that of Montgomery Ward & Co. 
v. Chicago M.S. P. and P. Ry.® The strike here was called by a CIO 
union which represented the complainant’s warehouse and clerical em- 
ployees. The picket line turned back both truck and rail employees of 
the carriers, because of the generally threatening attitude of the pickets. 
The Ward Company’s principal charge of negligence against the rail- 
road was that it made no effort to secure or obtain non-union drivers. 
The Commission dismissed the complaint saying that it was clear from 
the testimony that any effort to employ non-union men to break the 
picket line would have resulted in a strike by the union trainmen, a com- 
plete stoppage of traffic with disastrous results to the public. 

In deciding the case as it did, the Commission fully recognized the 
general rule laid down by the courts, that under the common law the 
carrier lay under no absolute duty to serve. It was only required to 
exercise the diligence of an ordinarily prudent man under the circum- 
stances. Any effort to secure non-union men under the prevailing agree- 


(Tex. App.), 14 S. W. 1062 (1889); Southern Pac. Ry. v. Johnson, 4 Willson Civ. 
Cases 45, 15 S. W. 121 (Tex. 1890); Sterling v. St. Louis 1. M. & S: Ry:, 38 Tex. Civ. 
App. 451, 86 S. W. 655 (1905); Missouri K. & T. Ry. v. Woods, 117 S. W. 196 (Tex. 
Civ. App. 1909); Southern Pac. Ry. v. Stell, 15 S. W. 122 (Tex. Civ. App. 1890); 
Galveston H. S. A. v. Karrer, 109 S. W. 440 (Tex. Civ. App. 1908). 

55 268 1. C. C. 257 (1947). 
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ments and circumstances could only have resulted in failure. Success 
in obtaining non-union men by the route of disciplining and discharging 
its union men, and having the non-union men try to run the picket line, 
would by comparison cause a greater disaster to the public than merely 
failing or refusing temporarily to serve an individual shipper. 

The Commission in deciding this case, followed its ruling in Mont- 
gomery Ward & Co. v. Consolidated Freightways,®* and distinguished 
under the fact its previous rulings in Planters & Chocolate Co. v. Ameri- 
can Transfer," and Montgomery Ward v. Santa Fe Trail Trans. Co."* In 
the Consolidated Freightways,®® the Commission said : 

‘‘We find that the defendant’s failure to serve the complainant was 
primarily caused by a strike at complainant’s plant, for which the de- 
fendants were not responsible, and that because of the strike they were 
physically prevented from serving the complainant, and accordingly 
their conduct was within the limitations and conditions of the applicable 
tariff with respect to impracticable operation and not unlawful. The 
relief sought is, in substance, an order to the defendants, commanding 
them to serve the complainant regardless of their incapacity to do so be- 
eause of a strike and because of their labor agreements. As the defend- 
ants do not ‘control the situation, and as an order could not be directed 
against their employees, or the union, the practical effect of such an 
order would be to embroil the defendants in a labor dispute with their 
own employees, and would merely add to the defendant’s difficulties.’’ 

Again quoting from the Commission in the Consolidated Freight- 
ways case : 

‘“‘Common carriers are bound to transport goods promptly, but they 
are not insurers of prompt transportation. Their duty is that of reason- 
able diligence. For mere delay not affecting the safety of the merchan- 
dise transported, there is no liability if due diligence is proved.’’ 

‘*A common carrier’s duty to receive and transport is not an abso- 
lute one, but is subject to reasonable limitations and conditions, and it 
may refuse to receive property for shipment if transportation on its 
lines, or the lines of a connecting carrier, has become impossible or im- 
practicable because of circumstances beyond its control as for a strike, 
the strike not being induced or caused by the carrier.’’ © 

All through the law on this subject, whether before commission or 
courts, runs the common theme: ‘‘ What is reasonable under the circum- 
tances,’’ and ‘‘what is reasonable depends upon the facts and circum- 
stances,’’ and this may be an administrative question. Whether the 
facts of reasonable care and due diligence are to be determined by a 
jury in a damage case, acting under instructions of the court; by a 
court acting through a chancellor to decide whether an injunction shall 


5642 M.C. C. 225 (1943). 

5731 M. C. C. 719 (1942). 

58 42 M. C. C, 212 (1943). 

59 42 M. C. C. 225 (1943) 

60 The decision of the I. C. C. Montgomery Ward & Co., Inc. v. Consolidated 
Freightways, Inc., 42 I. C. C. 225, was on quite a different record and state of facts 
from that involved in Consolidated Freight Lines v. Department, which was upheld 
by the Supreme Court of Washington in 200 Wash. 659, 94 P. 2d 484 (1939). 
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issue; or by the Interstate Commerce Commission in passing on the 
administrative question of whether the policy of the carrier is reasonable 
and in the public interest, the judicial process is the same. 

A thoughtful writer in Columbia Law Review, writing in 1920, 
said: 

‘‘Tt seems then that in all his functionings the general rule is that 
the carrier is bound to use due diligence to avoid causing loss or damage 
to the shipper ; and the courts feel that it is so essential to maintain this 
duty that as an indirect sanction no effect will be given to a contract 
clause limiting it. The care and diligence the carrier has to exercise, 
the lengths to which he has to go are measured necessarily by the position 
he oceupies in the economic system as a public utility, the integral part 
he plays in the development of the country, the reliance placed upon him 
by business men and the current sense of economic wastefulness of a 
given mode of conduct. 

‘‘Tt is at once obvious that the jurisdictions which hold a carrier 
liable for delays due to a strike, irrespective of care in maintaining serv- 
ice, are departing in this type of case from the general rules as to a 
earrier’s liability. The jurisdictions which excuse the carrier, provided 
-he has used due care to maintain his service during the strike, are obvi- 
ously attempting to make the scope of his liability as nearly coextensive 
with general rules as to a carrier’s liability as the courts consider fea- 
sible.’’ 

If the writer of that article had had the benefit of the decisions 
since 1920, he would have been struck with the greater unanimity now 
existing. 

Consider realities. Must the carrier discharge its employees because 
they will not go through a picket line? Assuming that he has the power 
to do so, and that is very doubtful, where will he go to get others? 

‘*Let us suppose,’’ said Senator A. O. Stanley,® ‘‘that two million 
men should at the same time and by common agreement, all quit their 
work at the stroke of the clock. What are you going to do with them? 
Put them in jail? When you did, when the last railroader is in jail, 
who would run your railroads?”’ 

The Commission, in these cases, uniformly refused to hold that the 
carriers were acting in derogation of their legal duty because for a time 
they failed to serve a shipper. The Commission further declined to con- 
sider alone the interest of the individual shipper, but included in its con- 
sideration the paramount interest of the whole public. Similarly, in de- 
clining to decree specific performance in favor of the Gulf, Mobile and 
Northern, a federal court said: ® 

“*Is the public interest concerned in the instant litigation? Un- 
questionably, it is. If the full relief prayed for by the plaintiff be 
granted, and the defendant company is required to permit the operation 


61 26 Col. L. Rev. 876 (1920). 
6259 Cong. Rec. 672 (Dec. 16, 1919). The subject matter of debate was com- 
pulsory arbitration of labor disputes. 


1937). Gulf, M. & N. R. R. v. Illinois Cent. R. R., 21 F: Supp: 282, 294 (W.D. Tenn. 
4). 
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of the plaintiff’s trains over the former’s tracks, manned by the latter’s 
employees, it is evident from the affidavits in the record that a strike 
vote will be taken by the employees of the Illinois Central Railroad, with 
the belief expressed under oath by the Railroad Brotherhood chiefs, that 
a strike will be decreed by the membership of these unions, in which the 
majority of the employees of both the plaintiff and the defendant hold 
membership. 

‘‘The 6,477 men employed by the defendant railroad have the un- 
questioned lawful right to strike. This right is guaranteed in express 
terms in Sec. 2, par. 10 of the Railway Labor Act. 

The lines of the Illinois Central Railroad approximate 7000 miles 
of trackage, and extend through 14 states of the Union. A large volume 
of traffic is, of course, affected by the extensive operation; and many 
cities, towns, hamlets and communities depend exclusively on this par- 
ticular railroad for freight and passenger transportation. The moving 
of the products of: farm and factory, and the interchange of commodi- 
ties are directly involved. 

It requires no elaboration of detail to conclude that the public 
interest and general welfare is involved in the avoidance of the paralyz- 
ing effect of a lawful strike by the employes of a great railroad system, 
upon agriculture, industry, and commerce, in the consequential damage 
to myriads of human beings.”’ 

If public policy held the hand of the court from granting decree of 
injunction and specific performance; if public policy restrained the 
Commission from granting cease and desist orders, then, by the same 
token, a carrier, acting on its own initiative in the first instance, would 
be justified in refraining from action that could bring on the same 
consequences from which the court and Commission drew back. 


IV. 
In the Legislature 


Judge Killits, in the course of his opinion, in Stephens v. Ohio 
State Tel. Co.,** said: 

‘*Two maxims, which have much the same meaning, are universally 
treated as controlling all legislation and as limiting all personal rights. 
They are: Salus populi est suprema lex, and, salus reipublicae suprema 
lex. Liberally translated they mean that the public welfare is the first 
and supreme consideration. They are the law of all courts and of all 
countries. Individual rights universally are and plainly must be subor- 
dinated to the public good, and of this principle we have many applica- 
tions of which the superior quality of the public’s interest in the serv- 
ice of a public utility vitally concerning the public welfare is one. 
Congress must be considered to have legislated in the light of this prin- 
ciple, which must be resorted to as an esssential criterion of interpreta- 
tion of the acts of all legislatures.’’ 

When Congress enacted the Labor Management Relations Act— 
1947, it did not leave its interpretation to the maxims above described, 


64 240 Fed. 759 (N.D. Ohio 1917). 
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but spelled them out in the very forefront of the law. A common carrier 
has devoted his property and business to the public interest; that in- 
terest is paramount to private property and private interests. A laborer 
is given the right to organize, and being organized, to further his own 
good in the area of his proper economic self-interest. Both of these are 
deemed to be in the public interest. But here again, the overall public 
interest is paramount to the private interest and the economic welfare 
of the individual. 

When the selfish interest of the grain elevators and the railroads 
conflicted with the paramount interest of the public, the courts held that 
the legislatures could regulate and control. Hence the public utility 
commissions and the Interstate Commerce Act. The same principle 
applies to labor unions, grown national in scope and powerful in re- 
sources of money and men. Clearly the legislatures and Congress can 
regulate the right to strike, the right to boycott, the right to picket. 
This statement is made in full recognition of what the Supreme Court 
has said in the Thornhill case,® to the effect that so long as picketing re. 
mains peaceful and stays in its own proper area, it is merely persuasion, 
free speech and as such constitutionally protected. 

When the right and duty of a carrier to serve come in conflict with 
the right and duty of a union to represent its members and advance 
their interests, and in so doing to employ the weapons of private war- 
fare, the strike, the picket, the boycott, then as a matter of feasibility 
and practicability, it is the legislature and not the courts which should 
settle the controversy. Such delicately balanced questions are primarily 
subjects of legislative determination. 

The people have recognized here an intolerable situation. Wholly 
sympathetic with labor’s legitimate aims, they still feel that the public 
as a whole, is called upon to pay entirely too high a price. And one of 
these prices has been deprivation of necessary transportation service 
from its common carrier agencies. This feeling on the part of the people 
has reached the ears of their representatives both in state legislatures, 
and, somewhat more slowly, in Congress, with result that many laws in 
many states have been enacted having for their object the placing of 
some limit and condition on the right to strike in the public utility field. 
Some of these more noteworthy legislative efforts are cited in the foot- 
note, without purpose to make the list complete.®* It will suffice to com- 
ment briefly on three such efforts. 


65 Thornhill v. Alabama, 310 U. S. 88 (1940); Carpenters & Joiners Union v. 
>it 315 U.S. 722 (1942); Bakery & Pastry Drivers Union v. Wohl, 315 U. S. 
76 4 

66 This compilation of state statutes affecting public utility employees is lifted 
from a footnote in | Industrial and Labor Relations Review, 492 (1948). Fla. Laws, 
c. 23911, $§ 1-19 (1947) (compulsory arbitration; strikes forbidden): Ind. Laws, c. 
341 88 1-18 (1947) (compulsory arbitration; strikes forbidden); Ind. Laws c. 34l, 
8§ 1-18 (1947) (compulsory arbitration; strikes forbidden); Kan. Gen. Stat. § 44- 
620 (1935) (state seizure of utility); § 44-617 (strikes and picketing forbidden): 
Mass. Laws, c. 596 (1947) (state seizure, strikes forbidden); Mich. Acts, Pub. Act 
No. 318 (1947) (compulsory arbitration); Mo. Laws, H. B. 180, §§ 1-22 (1947) (com- 
pulsory arbitration, state seizure); N. J. Pub. Laws, c. 47 (1947) (compulsory arbi- 
tration, state seizure); Neb. Laws, L. B. 537 (1947) (compulsory court action, strikes 
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For the first of these, attention is called to the secondary boycott 
and sympathetic strike provisions of the Labor Management Relations 
Act, 1947.7 Sec. 8(b) (4) (A) makes it an unfair labor practice for a 
labor organization, or its agents, to engage in a strike, or in a concerted 
refusal to use, transport, or otherwise handle any goods, articles, materials 
or commodities, or to perform any services where an object of such strike 
or concerted refusal is to force any employers to cease using, transporting 
or otherwise handling the products of any other producer, processor, 
manufacturer, or to cease doing business with any other person. While 
the definitions of ‘‘employer’’ and ‘‘employee’’ categorically exclude 
persons subject to the Railway Labor Act and the employees of such per- 
sons, nevertheless the provisions of Sec. 8(b) do cover the acts and 
activities of all others, and it is the activity of these other employees in 
the secondary boycott cases that causes most of the trouble to the com- 
mon carriers. 

A violation of See. 8(b) (4) (A) can be handled in the ordinary 
way as an unfair labor practice by the National Labor Relations Board. 
In addition the Board is required, if a charge has been filed, and if it 
reasonably believes such a violation of the Act is being carried on, to 
petition the federal court for a temporary injunction, and in such case 
the Norris-La Guardia Act will not act as restraint on the equity powers 
of the court.** A third remedy is provided in Section 303 of the Act, by 
way of suit for damages in the federal court against any union or union 
officer who commits these acts. 

In an intermediate report filed by Examiner Frederic B. Parkes, 
2nd, of the N. L. R. B., dated June 25, 1948, it appeared that six rice 
mills in Louisiana had filed a charge with the Board, alleging that in 
the course of a strike by certain of its employees, the Union had placed 
pickets at or near the mills and across the tracks of the Texas & New 
Orleans and N. O. T. & M. Railroads. As a result of threats, the train 
crews refused to cross the picket line because they feared for their safety, 
both on and off the job. A temporary injunction had been obtained. 

The Examiner said: 


‘*Nowhere in the congressional history of the act is there any intima- 
tion that Congress did not intend that Section 8(b), sub-sections 4A and 
4B, of the Taft Hartley Act, should not apply to a situation such as the 
instant proceeding, where the railroads, neutral to the primary dispute 
between the respondent and the complainants, became involved in the 


forbidden); N. D. Rev. Code, § 73-0106 (1943) (state seizure); Pa. Act, Act No. 485 
(1947) (compulsory arbitration); Texas Laws S. B. 178 (1947) (picketing of a utility 
forbidden); Va. Laws, H. B. 6-x (1947) (state seizure, strikes and picketing for- 
bidden); Wis. Laws, c. 414 (1947) (compulsory arbitration, strikes forbidden). See 
a of Labor Unions, 42 Ill. L. Rev. 505 (1947); 33 Minn. L. Rev. 314 

67 Labor Management Relations Act of 1947, 61 Stat. 136 (1947), 29 U. S. C. 
$§ 141 et. seq. (Supp. 1947). 

68 Section 10(1) of the Act. For cases issuing such an injunction see Lockhart, 
The “New” National Labor Relations Act in Operation: First Eight Months, 32 
Minn. L. Rev. 663, 725-28 (1948). 
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controversy through activities of the respondent. On the contrary, the 
prevailing intent of the statute is to remove obstructions and to pro- 
tect commerce from such injury, impairment or interruption. Accept- 
ance of the position advanced by the respondent would remove from the 
ambit of Sec. 8(b), sub-sections 4A and 4B, the industry possibly most 
directly and extensively concerned with commerce, namely, the vast rail- 
road transportation system, would violate the clear intent of Congress 


in enactment of the section, and would to a considerable extent, vitiate 
the Act.’’ 


Should this report be accepted by the Board and approved by the 
a certain questions will be raised, which the carriers will need to 
ponder. 

What in the light of such a decision is the exercise of reasonable 
care on the part of the carriers to escape from the effect of a strike? 
What could or should a reasonable man do to obviate the restraint and 
surmount the hurdle of a strike? Certainly the carriers must take ad- 
vantage of all available remedies that are found to be reasonably clear 
and open. Well, here is a remedy: Is it available to the carriers? 

The second effort of the people to solve this problem of secondary 
boycotts in the field of transportation, was accomplished in Texas, by an 
application of the anti-trust statutes of the state. Actitivies of a union 
and its business agent in inducing common carriers not to cross picket 
lines at freight agency where there was a strike were enjoined as violat- 
ing the state anti-trust law which expressly prohibited boycott agree- 
ments.”° 

The people of California undertook to solve the problem by way of 
the ‘‘hot cargo, and secondary boycott act’’ approved by a referendum 
of the people November 3. 1942.7! Suffice to say that its provisions were 
quite similar to the secondary boycott provisions of Sec. 8(b) (4) (A) of 
the Labor Management Relations Act. Although the Supreme Court of 
California held the act void as applied to the particular facts involved 
in the case before it,”* the way is still left open for effort along the main 
lines of the statute. 

The Texas anti-trust acts were the forerunners of the Sherman Act, 
the language being in effect if not literally the same. Here is a pattern 
for Congress to follow. Should the people so demand all that would be 
necessary would be for Congress to express its own intent in clear lan- 
guage, indicating what it intends the Sherman Act to cover, rather than, 
as at present, to leave its purpose to the interpretation of the Supreme 
Court. 

Enough has been shown, it would seem, to demonstrate that the ap- 
proach to the problem through legislation is possible and practicable. By 
reference to the 1947 federal act, to the Texas Anti-Trust acts, and the 


, ean “x — of International Bro. of Teamsters v. Rice Milling Co., No. 15 
" “10 Turner v. Zanes, 206 S. W. 2d 144 (Tex. Civ. App. 1947). 

71 Cal. Civ. Code §§ 1131-36 (1941). 

72 In re Blaney, 30 Cal. 2d 643, 184 P. 2d 892 (1947). 
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secondary boycott statutes of California and other states,”* a way is 

indicated by which the will of the people when sufficiently aroused, may 

be translated into action. When the evil becomes sufficiently acute, 

when the burden of interrupted transportation becomes sufficiently heavy, 

the power to effect a cure lies at hand, and is ample for the purpose. 
‘*When the tale of bricks was doubled then came Moses.’’ 


Summary and Conclusion 


In broad terms, the effort has been to set forth the trials and tribu- 
lations of common carriers when confronted with a strike and its accom- 
paniments. The further effort has been made to show that, difficult as 
the carrier’s position is and full of perplexities, the position of the public 
dependent upon the carriers for transportation is worse. 

The effort of the carriers to help themselves through their own 
efforts, or by calling to their aid the civil or military authorities, has 
not generally proven successful under existing law and under present 
state of public opinion. So, acting or attempting to serve in the affirma- 
tive, the carriers are practically helpless. 

When put upon the defensive, the carrier fares somewhat better, but 
even here there is much of uncertainty and confusion. Not so much does 
this uncertainty exist in the broad principles of law applicable to the 
situation as in the practical effect of such principles upon the day by 
day, even minute by minute, conduct of its affairs by the responsible 
officers of the carriers when confronted by a picket line or boyeott. It 
is easy enough for the courts to say that the carriers through their offic- 
ers, must act as ordinarily prudent men would act under all the facts and 
circumstances, ordinary and extraordinary, confronting them at the 
time. But there is no such ‘‘ordinarily prudent man’’ or ‘‘reasonable 
man’’ or ‘‘average normal man’”’; nobody to consult in advance. So the 
carriers and their officers must endeavor to use their best judgment under 
all the circumstances. When they use that best judgment, in good faith, 
and with eye single to the best possible public good, they should then be 
excused, even though their judgment may have proved faulty. But un- 
fortunately this is not yet clearly the law. The result of their conduct 
must be left to the judgment of a court, and the arbitrament of a jury. 
The Interstate Commerce Commission seems most nearly to appreciate 
the realities, to appraise the difficulties, to balance the conflicting princi- 
ples of public policy, and to apply correctly the remedies that are within 
its grasp. 

Finally, the effort has been made to show that the ultimate remedy 
for an intolerable situation lies not in the courts, under existing law, not 
in the Interstate Commerce Commission, under existing limitations, but 
rather in an enlightened public opinion translated into sane and intelli- 
gent legislation. The price of industrial advancement, at the expense of 


78 Twelve states have passed laws of the same general character—California, 
Delaware, Georgia, Idaho, lowa, Minnesota, Missouri, North Dakota, Oregon, Penn- 
sylvania, Texas and Utah. The Pennsylvania statute has been upheld in Cleveland 
Simpson Co. v. American Com. Ass’n, 3 C. C. H. Labor L. Serv. 64-125 (1947): 
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the conscripted neutral, may be too great. Some forms of secondary 
boycott may have to be banned.” 

While this paper has seemed to stress the secondary phases growing 
out of a strike, rather than the primary labor disputes of the carrier with 
it own employees, the latter are not to be taken as insignificant. Far 
from it, as witness the recent strike of the three Brotherhoods, the Loco- 
motive Engineers, Firemen and Engineers, and Switchmen’s Union of 
America. 

Judge Goldsborough in granting a permanent injunction on July 1, 
1948, said : 

*‘In face of the fact that the unions have had the benefit of the 
Railway Labor Board, an impartial body, the Mediation Service, an im- 
partial body, the Board of Inquiry appointed by the President, an im- 
partial body, they sent out that notice, which meant that the rail trans- 
portation system of the country, at six o’clock on a certain morning, 
would simply stop. 

‘‘The undisputed evidence that 90 per cent of the mail could not be 
handled and the undisputed evidence that 70 to 72 per cent of the 
freight and passenger traffic could not be handled, simply means that in a 
few weeks hunger would stalk the country, the whole economic and 
political system would be upset, political ideologies which are opposed to 
the democratic ideology would have an opportunity to engraft themselves 
here in this country, our influence throughout the world would be done 
away with and we would become a laughing stock... . 

‘‘The purpose of the Act, as I said before, was to give labor a com- 
parable bargaining power with capital, but to permit a strike of this 
kind to take place is an extreme situation which society is not required 
to tolerate under the Norris-La Guardia Act, and the injunctive process 
is a proper one to pursue. See In re Debs, 158 U. S. 564, 15 S. Ct. 900, 39 
L. Ed. 1092. The Court wants to emphasize that the Court is of the 
opinion that the United Mine Workers case, 330 U. S. 258, 67 S. Ct. 677, 
91 L. Ed. 884, is controlling. The Court also wants to emphasize the 
Court’s deliberate opinion that the Norris-La Guardia Act does not con- 
trol a situation where the entire transportation system of the country 
would be stopped.’’ 75 


74 Campaign promises to repeal the Taft-Hartley law and the recent elections do 
not compel change of the foregoing sentence. The President’s “State of the Union 
message of January 6, 1947, recommended “Prevention of ‘unjustifiable’ secondary 
boycotts.” Senator Morse (R.-Ore.), a liberal and member of the Labor Committee 
is reported to have said that he will urge certain changes in the Wagner Act, among 
others: “A ban on certain secondary boycotts. ...” Arizona Daily Star, Dec. 17, 
1948. “What the public demands,” he is reported as saying, “and is entitled to de- 
mand is fair labor legislation which will check both employer and employee excesses, 
but which at the same time, will not destroy any legitimate right of either.” Charles 
J. MacGowan, an A. F. of L. leader, is quoted as saying that where stoppages by 
strikes threaten economic disaster government should have power to interfere. New 
York Times, Nov. 12. 


1948), United States v. Brotherhood of Loco. Engineers, 79 F. Supp. 485 (D.C.D. Colo. 
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Notwithstanding the strength and courage breathed in the foregoing 
opinion and decision, the theme of this paper is that the nice balance of 
conflicting principles of public policy should, for the ordinary and 
general run of cases, be weighed and determined by the legislature, not 
by the courts. 





VOLUME XIV INTERSTATE COMMERCE ACTS ANNOTATED 


Volume XIV of the Interstate Commerce Acts Annotated is now 
available. Copies may be purchased from the Superintendent of Public 
Documents, Government Printing Office, Washington 25, D. C., at $2.00 
each. 





Railroad Rate Discriminations As They Affect 
Barge Service * 


Davip O. MaTHEws t+ 


There is substantial evidence that the prior or subsequent rail haul 
which river traffic usually requires in order to reach its ultimate destina- 
tion has been an important factor in not only suppressing traffic moving 
on the inland waterways but also in preventing the institution of new 
water service. Where railroads charge higher rates on traffic interchanged 
with water carriers than they charge on traffic interchanged with rail- 
roads, the savings in shipping charges usually derived from utilization 
of water service may either be completely nullified or more than over- 
come, with the result that it is cheaper to ship over the all-rail routes 
than over the barge-rail routes. © 

Railroads maintain in effect both proportional rates and local rates 
applicable to the transportation of many commodities moving to and 
from important points of interchange between rail and water carriers. 
Rates are known as proportional rates when they apply only over a 
earrier’s line to or from a point of interchange with another carrier 
and only to traffic which is to be transported to or from such point of 
interchange by the other carrier for its separately established rates. 
Rates that apply to traffic, the movement of which begins or ends at the 
points of interchange, are known as local rates. Local rates usually are 
substantially higher than proportional rates. 

The decisions of the Interstate Commerce Commission and the courts 
disclose many attempts by the railroads, some of which have been suc- 
cessful, to foreclose application of the lower proportional rates to traffic 
transported to and from the points of interchange by water carriers and 
to apply to such traffic the substantially higher local rates while contem- 
poraneously according the lower proportional rates to traffic transported 
to and from the points of interchange by connecting rail lines. The 


*Reprinted by permission of Nebraska Law Review. March, 1949 issue, pp. 
418-428. 

The views expressed in this article are those of the author, and not necessarily 
the views of the Department of Justice. 

+ LL.B., 1925, University of Nebraska. Member of the Nebraska, Supreme Court 
of the United States and Interstate Commerce Commission Bars. Special Assistant 
to the Attorney General of the United States. 

1 Traditionally and subject to the various prohibitions against discrimination that 
we have adopted, railroad freight rates are made by the value of the service or, stated 
differently, by what the traffic of the shipper will bear. Thus, it is thought that local 
rates should be higher than proportional rates over the same routes and for the 
same distances because shippers usually can afford to pay more for a short haul than 
for a long haul. In many instances, traffic would not move for the longer distances 
unless the rates applicable to the longer distances were made relatively lower mile 
for mile than the rates for the shorter distances. This rule of rate-making has re- 
sulted from the need of the railroads for revenues sufficient to maintain adequate 
service which, in turn, is thought to require that all traffic contribute to the trans- 
portation economy according to its ability to pay. See Livestock-Western District 
Rates, 176 I. C. C. 1 (1931); Comparison of Rail, Motor and Water Carrier Costs, 


prepared by the Board of Investigation and Research, Sen. Doc. No. 84, 79th Cong, 
Ist Sess. (1944). . , — 7 
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result of this practice, where permitted to become effective, is to produce 
through rates? and charges on the water-rail movements higher than 
the through rates and charges for the all-rail movements. This result, 
of course, drives the traffic from the water to the rails.® 

Section 3 of the Interstate Commerce Act * long has forbidden dis- 
crimination in rates and charges by a railroad between its connecting 
lines. Initially the Commission interpreted Section 3 to mean that rail- 
roads are prohibited from making any distinction in rates as between 
their connecting lines that would coerce the public to employ one com- 
petitor to the exclusion of another.® 

The Commission extended the protection afforded by Section 3 to 
water carriers in 1915 and, in addition, interpreted Section 2 of the Act, 
which is designed to protect shippers, to forbid such rate discriminations. 
In Chattanooga Packet Co. v. Illinois Central R. Co.,° the Commission 
applied the salutary rule that, ‘‘the only difference which carriers can 
make in the treatment of their connections is such as can be justified by 
differences in the conditions and circumstances surrounding the service 
rendered.’’? In addition, the Commission held that Section 2 of the Act 
protected, ‘‘shippers who desire to avail themselves of the water-and-rail 
route.’? The basis for these interpretations of Sections 2 and 3 of the 
Act was the Commission’s fear of ultimate destruction of water compe- 
tition and consequent deprivation of advantages gained by locations on 
navigable waters.® 


2A “through rate” applicable from origin to ultimate destination is derived by 
a “combination” of “factors” for the intermediate distances. Both proportional rates 
and local rates may be factors in such combinations, but proportional rates never are 
applicable to traffic, the movement of which begins or ends at the points of inter- 
change. Where a proportional rate applies not to the first, but to the subsequent 
stage of a through movement, it may be spoken of as a “reshipping” rate. For defi- 
nitions of these terms, see Interstate Commerce Commission v. Inland Waterways 
Corporation, 319 U. S. 671, 694 (1943); Board of Trade of Kansas City v. United 
States, 314 U. S. 534, 539 (1942); Atchison, T. & S. F. Ry. Co. v. United States, 279 
U. S. 768, 771 (1929); Grain Proportionals, Ex-Barge to Official Territory, 248 I. C. 
C. 307, 315 (1941). 

3 The decisions of both the Interstate Commerce Commission and the courts dis- 
close also that the development of traffic on the waterways has been affected by the 
reluctance of railroads to establish through routes with water carriers. See United 
States v. Pennsylvania R. Co., 323 U. S. 612 (1945); Pennsylvania R. Co. v. United 
States, 55 F. Supp. 473 (D. N. J. 1943); Hoboken Manufacturers’ R. Co. v. Abilene 
& Southern Ry. Co., 237 I. C. C. 97 (1940); 248 I. C. C. 109 (1941); Seatrain Lines. 
Inc. v. Akron, Canton & Youngstown Ry. Co., 226 I. C. C. 7 (1938); 243 I. C. C. 199 
(1940); Investigation of Seatrain Lines, Inc., 195 I. C. C. 215 (1933); 206 I. C. C. 
328 (1935); Inland Navigation Co., Inc. v. Wabash Ry. Co., 43 I. C. C. 588 (1917); 
Kansas City Missouri River Navigation Co. v. Chesapeake & Ohio Ry. Co., 34.1.C. C 
67 (1915); Decatur Navigation Co. v. Louisville & Nashville R. R. Co., 31 I. C. C. 
281 (1914). No attempt will be made in this paper to discuss the questions involved 
in the establishment, of through water-rail routes beyond stating that the Commis- 
sions power to require establishment of such routes from one place to another place 
in the United States appears to be ample. United States v. Pennsylvania R. Co., 
supra. 

#24 Stat. 380 (1887), as amended, 54 Stat. 902 (1940), 49 U. S. C. § 3 (1946) 
(hereafter referred to as the “Act”). 

5 New York & N. Ry. Co. v. New York & N. E. R. Co., 4.1. C. C. 702 (1891). 

6 33 1. C. C. 384 (1915). 

71d. at 391. 

8 Restriction of Proportional Rates on Cotton, 161 I. C. C. 113 (1930). 
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The Commission adhered to the Chattanooga rule for several years. 
The first indication that the Commission proposed to recede from the 
rule established in the Chattanooga case came in 1934. In Ez-River 
Grain from St. Louis to the South,® the Commission concluded that the 
prohibition against discrimination between connecting lines found jp 
Section 3 of the Act protected only water carriers subject to the Com. 
mission’s jurisdiction. As inland water carriers were not subject to 
regulation in 1934, that decision appeared to deprive them of the protec. 
tion theretofore afforded by the rule established in the Chattanooga case, 
In addition, the prohibition against discriminations as between shippers 
imposed by Section 2 of the Act was held not to be applicable because, 
in the Commission’s view, the fact that the inbound water rates were 
substantially lower than the rates of the inbound competing railroads 
constituted a difference or dissimilarity in ‘‘cireumstances and condi- 
tions’’?° that would justify the railroads in imposing higher outbound 
rail rates on ex-water traffic than those contemporaneously applied to ex- 
rail traffic which originated at the same points as the water traffic. The 
Commission adopted the argument that to give ex-barge traffic the bene- 
fit of the proportional rates would ‘‘tend to destroy the [railroad] grain- 
rate structure.’’14_ The Commission reverted to the Chattanooga rule 
in 1935.12 Nevertheless, from 1934 to 1947, following Ex-River Grain 
from St. Louis to the South, the water carriers sustained substantial 
reductions in the volume of barge-rail traffic handled by them.!2* 

In the meantime, the Illinois Waterways again had been opened for 
navigation in 1933, after being closed since 1908.1% During 1933, 137,000 


8a Restriction of Proportional Rates on Cotton, 161 I. C. C. 113, 116 (1930); Ex. 
River Grain and Grain Products from Cairo and Metropolis, IIl., to Mississippi 
Valley, 177 1. C. C. 206 (1931). In fact, the Commission has consistently applied the 
principle established in the Chattanooga case where water carriers have been charged 
with discriminating as between connecting motor carriers or railroads have been 
charged with preferring one connecting boat line over another. See Square Deal 
Cartage Company, et al. v. Lake Erie Tariff Bureau, 41 M. C. C. 343 (1942); Nueces 
County Navigation District No. | v. Baltimore & Ohio R. Co., 223 I. C. C. 75 (1937); 
Maximum Rate Provision, Ocean-Rail to Southwest, 258 I. C. C. 63 (1944). 

® 203 I. C. C. 385 (1934). 

10 It had long been well established that the “circumstances and conditions” to 
which Section 2 refers are those which are incident to the transportation service 
rendered by the railroad charged with violation of Section 2 and not to those ex- 
traneous to transportation service, and that the exigencies of competition, in particu- 
lar, would not justify discrimination in rates. Merchants Warehouse Co. v. United 
States, 283 U. S. 501 (1931); Louisville & Nashville R. Co. v. United States, 282 U. S. 
740 (1931); Atchison, T. & S. F. Ry. Co. v. United States, 279 U. S. 768 (1929); Sea- 
board Air Line Ry. Co. v. United States, 254 U. S. 57 (1920); Interstate Commerce 
Commission v. Baltimore and Ohio R. Co., 225 U. S. 326 (1912); Interstate Com- 
merce Commission v. Delaware, L. & W. R. Co., 220 U. S. 235 (1911); Interstate 
Commerce Commission v. Alabama Midland Ry. Co., 168 U. S. 144 (1897); Wight v. 
United States, 167 U. S. 512 (1897). 

11 203 I. C. C. 385, 387, 390 (1934). 

21 (193s). Sugar, New Orleans to Grammercy and Reserve, Louisiana, 206 I. C. C. 

os Rail and Barge Joint Rates, 270 I. C. C. 591, 595-597 (1948). 

(isi Grain Proportionals, Ex-Barge to Official Territory, 246 I. C. C. 353, 355 
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bushels of grain were transported by barge to Chicago from various 
Illinois origin points.’* By 1939, this traffic had increased to 17,076,000 
bushels.® The impact of the barge movement on the inbound competing 
railroads is illustrated by the experience of The Chicago, Rock Island and 
Pacific Railway Company. During the years 1935 to 1938 it had trans- 
ported over its line to Chicago from Morris, Illinois, 480, 802, 572 and 
753 carloads of corn respectively, but in 1939, up to November 30 of that 
year, it had transported only 44 carloads of corn.'® 

The reason for the development of the barge traffic is found in the 
relationship between the inbound barge rates and the inbound rail rates 
from competitive points of origin. The inbound barge rates from Illinois 
points ranged from 2.75 to 4.5 cents per hundred pounds, depending on 
the origin points of the traffic.’ The rail rates inbound to Chicago from 
the same points ranged from 9.5 to 13 cents per hundred pounds.”* 
Both the ex-barge and the ex-rail grain moved outbound from Chicago 
by rail to eastern destinations for uniform proportional rates substan- 
tially lower than the local rates from Chicago to the same destinations.” 
For example, the proportional rai] rate from Chicago to New York was 
26 cents per hundred pounds while the local rate from Chicago to New 
York was 34.5 cents per hundred pounds.”° Using Morris, Illinois, as a 
typical origin point, utilization of barge transportation inbound to 
Chicago in lieu of the rail service gave grain producers 3.45 cents per 
hundred pounds more for their grain.24 


By 1939 the volume of grain traffic moving to Chicago by barge had 
become so substantial that the railroads thought it advisable to divert 
this traffic from the water carriers and recapture it for the inbound rail- 
roads. Accordingly, rate schedules were filed by the eastern railroads, 
which did not compete with the barge carriers, that would have restricted 
the proportional rates so that they would have no longer applied to ex- 
barge grain, leaving applicable to that traffic only the much higher 
local rates from Chicago. 

Upon protest being made to the Interstate Commerce Commission 
by certain shippers and water carriers, the tariffs containing the pro- 
posed restriction were suspended by the Commission for investigation. 
The Commission found that the suspended tariffs had not been shown to 
be unlawful.22 The Commission’s decision rested essentially on its fear 
that the lower inbound water rates would compel the competing inbound 





14 1d. at 383. 

15 [bid. 

16 |d. at 364. 

17 1d. at 357, 

18 1d. at 356. 

19 Id. at 365. 

20 | bid. 

21 Id. at 361. 

22 Grain Proportionals, Ex-Barge to Official Territory, 246 I. C. C. 353 (1941), 


aff'd, 248 1. C. C. 307 (1941), relyi -Ri i i 
South 203 1... 365 ‘ 1934), relying upon Ex-River Grain from St. Louis to the 
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railroads to lower their rates.2 The Commission’s order was set aside 
in Cargill, Inc. v. United States,> but upon appeal by the Commission 
the District Court’s judgment was reversed by the Supreme Court in 
Interstate Commerce Commission v. Inland Waterways Corp. et al 

The Supreme Court’s decision was inconclusive. It construed the 
Commission’s order not to constitute an approval or prescription of the 
proposed restriction on the application of the eastern railroads’ propor. 
tional rates and, accordingly, the Court concluded that application of 
the local rates to the ex-barge traffic had not been approved by the Com. 
mission and that the local rates stood only as carrier-made rates which 
left them open to possible recovery of reparations.”® 

Thereafter, the Commission reopened the proceeding and subse- 
quently reversed its previously expressed views that the proposed re. 
striction on the application of the eastern railroads’ proportional rates 
and the resulting application of their local rates to ex-barge traffic, had 
not been shown to be unlawful, and decided that the tariffs naming the 
proposed restriction should be cancelled.2® But the Commission went on 
to prescribe and approve a relationship between proportional rates on ex- 
barge grain from Chicago to eastern destinations and those on ex-rail 
grain moving from Chicago to the same destinations. Under this approved 
relationship, the proportional rates on ex-barge grain though less than 
the local rates for transportation of grain, would have been higher than 
the proportional rates applicable to ex-rail grain that originated at the 
same points on the inland waterways system. To many important eastern 
destinations this difference, amounting to 3 cents per hundred pounds, 
would have virtually eliminated the rate advantage of utilizing water 
transportation inbound to Chicago from important origins to important 
destinations. 

In approving this relationship, the Commission concluded that the 
difference in proportional rates would not be discriminatory as between 
shippers, prohibited by Section 2 of the Act, or as between connecting 
water and rail lines, forbidden by Section 3(4) of the Act.?7 

Although the Commission recognized that the Chattanooga case and 
the decisions based on it were relevant to determination of the question 
whether the prescribed and approved relationship in rates constituted dis- 
crimination among connecting water and rail carriers and shippers, the 
Commission held that the National Transportation Policy,?* adopted in 





22a See 262 I. C. C. at 20, where the Commission explained the meaning of its 
statement in the prior report (248 I. C. C. 307) that the barge-rail rates jeopardized 
the all-rail rate structure. 

23 44 F. Supp. 368 (N. D. Ill. 1942). 

24 319 U. S. 671 (1943). 

25 Rates prescribed by the Commission cannot become the basis for recovery of 
reparations. Arizona Grocery Co. v. Atchison, T. & S. F. Ry. Co., 284 U. S. 3 
(1932); 50 Yale L. J. 714 (1941). 

26 Grain Proportionals, Ex-Barge to Official Territory, 262 1. C. C. 7 (1945). 

27 24 Stat. 380 (1887), as amended, 49 U. S. C. § 3 (1946). (Paragraph 3 of $3 
of the Act has been amended by the Transportation Act of 1940, and re-enacted as 
§ 3(4) in order to extend its protection specifically to water carriers subject to the 


ct). 
28 54 Stat. 899 (1940), 49 U.S. C. preceding $§ 1, 301, 901 (1946). 
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1940, had curtailed the force of the Chattanooga case and the other 
earlier decisions. 

The Commission also found support in the National Transportation 
Policy for an interpretation of the Act which would protect the railroad 
rate structure from the depressing effect of the lower barge rates which, 
in the Commission’s opinion, had caused an ‘‘inequitable situation.’’® 
The Commission’s objective in raising the rates on the ex-barge traffic 
was to bring about substantial equality between the barge-rail and all-rail 
rates so that, ‘‘the barge-rail traffic will have a fair opportunity to move 
in competition with the .. . all-rail traffic, thus preserving the inherent ad- 
vantage of barge transportation to the adjacent farm community. . . .”’ 

The Secretary of Agriculture ** and two barge carriers,®* the latter 
subject to the Commission’s jurisdiction and operating on the Illinois 
and Missouri Rivers, each promptly attacked the Commission’s approval 
of the relatively higher ex-barge rates. The District Court set aside the 
order to the extent that it prescribed or approved relatively high rates 
on the ex-barge traffic.8* This ruling was affirmed by the Supreme Court 
in Interstate Commerce Commission v. Mechling.** 

The Supreme Court held not only that the National Transportation 
Policy and the other provisions initially adopted in 1940, which brought 
water carriers under the Commission’s jurisdiction, but also Section 
3(4) of the pre-existing Act, as amended in 1940, and Section 2, which 
was not changed in 1940, 


‘flatly forbid the Commission to approve barge rates or barge-rail 
rates which do not preserve intact the inherent advantages of cheaper 
water transportation, but discriminate against water carriers and 
the goods they transport.’’ * 


Further, the Supreme Court held that, 


‘‘Congress has decided this question of equitable rates as between 
railroads and barges. It has declared in unmistakable terms that 
the ‘inherent advantage’ of the lower cost of barge carriage as com- 
pared with that of railroads must be passed on to those who ship by 
barge. It is therefore not within the province of the Commission to 
adjust rates, either to equalize the transportation cost of barge ship- 





29 See Grain Proportionals, Ex-Barge to Official Territory, 262 I. C. C. 7, 20, 31 
(1945). 
80 |d. at 29. Cf. 84 Cong. Rec. 5879 (1939); see also 84 Cong. Rec. 5883, 6126- 
6128, 6131, 6149, 9862 (1939), and 86 Cong. Rec. 10172 (1940). ; 

31 The Secretary of Agriculture brought an action under § 201 of the Agricultural 
Adjustment Act of 1938, 52 Stat. 36 (1938), 7 U. S. C. $ 1291 (1946). 

82 A. L. Mechling, doing business as A. L. Mechling Barge Line, and Inland 
Waterways Corp., operator of Federal Barge Lines. Federal’s operations recently 
were extended to Omaha. See Inland Waterways Corp. Extension of Operations— 
Omaha, 265 I. C. C. 207 (1947). 

88 Civil Action Nos. 45 C 865, 45 C 866 and 45 C 1020, U.S.C. D., N. D. Ill. The 
cases were consolidated for hearing and disposition. The court’s judgment was 
entered on November 26, 1945. No opinion was filed. 

34 330 U. S. 567 (1947). 
851d. at 576. 
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pers with that of shippers who do not have access to barge service or 
to protect the traffic of railroads from barge competition.’’ ** 


Although the Court did not refer to Ex-River Grain from St. Louis 
to the South,*" the proposition initially established in that case, that ‘‘pro- 
portional rates .. . may differ with differences . . . in the character of 
transportation to the point from which the proportional factors apply,’ 
appears to have been thoroughly discredited. It seems clear that in future 
controversies involving Section 2 and 3(4), the fact that a water carrier 
transports the traffic to the point of interchange will not be a controlling 
circumstance, at least if the water carrier is subject to the Commission’s 
jurisdiction,®® for the Court stated that, 


‘‘Coneretely, the [statutory] provisions mean in this case that 
Chicago-to-the-east railroads cannot lawfully charge more for carry- 
ing ex-barge than for carrying ex-lake or ex-rail grains to and from 
the same localities, unless the eastern haul of the ex-barge grain 
costs the eastern railroads more to haul than does ex-rail or ex-lake 
grain.’’ 


The Court also made it clear that any finding of dissimilarity of 
costs which would support a difference in rates as between ex-barge and 
ex-rail traffics must rest upon evidence of difference in costs involved in 
transporting ex-barge and ex-rail traffics which have moved from com- 
mon points of origin to the point of interchange. This is the antidote 
which the Court supplied for what it considered to be, ‘‘The unsifted 
averages put forward by the Commission’’*! in support of the pre- 
scribed and approved, relationship in rates. 

Although the Supreme Court held that the ex-barge rates could be 
made relatively higher than the ex-rail rates if carriage of ex-barge 
grain by the eastern railroads entailed more service and therefore 
greater costs than those involved in carrying ex-rail grain, the eastern 
railroads made no attempt to show that there was any such difference in 
the transportation burdens assumed by them in transporting the ex- 
barge and ex-rail grain. Instead, without further hearing, the Commis- 
sion directed the eastern railroads to accord equality in rates as between 
the ex-barge and ex-rail traffics.*? 

Subsequently, in conformity with the Mechling decision, the Com- 
mission found discriminatory and in violation of Section 3(4) of the Act 
the failure of the southern railroads to apply to the transportation of 


36 Id. at 579. 

87 203 1. C. C. 385 (1934). 

38 Id. at 390. 

89 § 3(4) extends its protection to “any common carrier by water subject to Part 
111.” However, the Court’s interpretation of § 2 suggests that shippers may be en- 
titled to its protection without regard to the type of carrier which transports the 
traffic to the point of interchange. 

. ne Commerce Commission v. Mechling, 330 U. S. 567, 577 (1947). 

. at b 
42 Grain Proportionals, Ex-Barge to Official Territory, I. & S. Docket No. 4718. 


In accordance with its usual practice, the Commission did not publish the order in 
its reports. 
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grain and grain products from St. Louis, Cairo, Illinois, and New 
Orleans to destinations in the South, and from Memphis to Southeastern, 
Carolina, and Mississippi Valley territories when such traffic was brought 
to those gateways by a common carrier by water, proportional rates not in 
excess of those that the railroads applied to ex-rail grain when brought 
to the gateways from the same origin territory.“* Previously, the Com- 
mission had approved ex-barge rates on grain and grain products higher 
than ex-rail rates on traffic moving from those gateways to the same 
destinations.** 

It appears that the influence of the Mechling decision has extended 
far beyond the grain rate structure and proportional rates, into the field 
of joint barge-rail rates. Proportional rates are maintained by the rail- 
roads on only a relatively few. commodities, so that accomplishing non- 
discriminatory treatment by the railroads in the application of their pro- 
portional rates as between connecting water and rail lines still leaves the 
railroads’ local rates as the only available rates to points of interchange 
with water carriers for application to many commodities shipped over 
the water-rail routes. The railroads maintain single-factor joint rates 
applicable through the points of interchange from origins to destinations 
which are lower than the sums of the combinations of local rates of the 
railroads from such origins to such destinations. Thus, the joint rates 
may be lower than the local rail rates to points of interchange with water 
carriers plus their rates beyond. 

These joint rates generally are divided by the conecting railroads 
on a basis agreed to by them, usually in the proportion which the haul 
performed by one railroad bears to the haul performed by the other rail- 
roads or railroads participating in the joint rates. These divisions provide 
the basis for a comprehensive set of joint barge-rail rates recently pre- 
eribed by the Commission in Rail and Barge Joint Rates.*® The joint 
barge-rail rates so prescribed by the Commission are differentially re- 
lated to the joint rates maintained by the railroads. For example, the 
barge-rail joint first class rate between New Orleans and Omaha was 
made 32 cents per hundred pounds less than the all-rail first class rate 
between the same points via Kansas City.** The barge carrier absorbs 
the differential of 32 cents in the example given, leaving to the rail line 
transporting traffic to the point of interchange with the water carrier 
revenues equivalent to those which the railroads receive on all-rail traffic 
interchanged at the same point.*” 

Although the Mechling ** case is not referred to in Rail and Barge 





43 Grain to, from and within Southern Territory, 270 I. C. C. 713 (1948). 

44 Grain to, from and within Southern Territory, 259 I. C. C. 629 (1945). 

45 270 1. C. C. 591 (1948). 

46 1d. at 622. 

471d. at 612. 

48 The importance of the Mechling decision in relation to developing and pre- 
Serving competition in rate-making was discussed in 42 Ill. L. Rev. 651 (1947). It 
seems clear that the Commission’s recent decision in Class Rate Investigation, 1939, 
262 1. C. C. 447 (1945); 264 I. C. C. 41 (1945), sustained in New York v. United 
States, 331 U. S 284 (1947), has little significance beyond settling authoritatively the 





846 I. C. C. PRACTITIONERS’ JOURNAL 





—<———— 


Joint Rates, according to the railroads the same divisions of the pre. 
scribed barge-rail joint rates that they receive from the all-rail joint rates 
appears to be in full compliance with Section 3(4) of the Act, as interpre- 
ted in the Mechling decision. 

The Mechling case also was held to be controlling in Coast Trans. 
portation Co., Inc. v. Aberdeen & Rockfish Railroad Co.*® Division 3 of 
the Commission previously ® had approved restrictions established by 
the railroads on the application of their proportional rates on iron and 
steel articles from Chicago, St. Louis and Kansas City to New Orleans, so 
that the proportional rates applied only to traffic moving beyond New 
Orleans by railroad. After citing the Chattanooga case and quoting from 
the Mechling opinion, the Commission found that, ‘‘The service rendered 
by the originating rail carriers is not greater on traffic for movement be- 
yond New Orleans by barge, than on that for movement by rail. The 
present unequal rates to New Orleans on traffic for movement beyond by 
barge and rail exclude the complaining barge lines from participating in 
the handling of this traffic to Houston.’’ These facts, the Commission 
concluded, constituted a discrimination against the connecting barge lines, 
in violation of Section 3(4) of the Act. 

The Mechling decision has been urged as controlling in other cases 
which are now pending before the Commission. For example, Section 
3(4), as interpreted in the Mechling decision, has been cited by the 
Tennessee Valley Authority and two steel shippers in opposition to a 
proposal by the railroads serving Knoxville under which railroad switch- 
ing charges to a barge terminal on the Tennessee River would be rela- 
tively higher, it is contended, than charges for other switching services 
no more burdensome, performed by the railroads at Knoxville where no 
prior or subsequent water haul is involved.5! The controversy has not yet 
been determined by the Commission. 

Summarizing, it seems clear that the Supreme Court is determined 
that the statutory rights of inland water carriers and those served by 
them shall not be whittled away by administrative interpretations based 
on elastic, and possibly varying, concepts of equitable considerations. 
The various statutory provisions found in the Interstate Commerce Act, 
as interpreted in the Mechling case, provide the means needed to insure 
non-discriminatory rate treatment by the railroads where a prior or sub- 
sequent rail haul of barge traffic is involved. 





invalidity of the contention, made for many years, that the transportation burdens 
of the railroads in the South and West are more onerous than those of the carriers 
in the East, for the class rates are so high that only a minor portion of the nation’s 
traffic moves for the prescribed class rates and the major portion of the traffic moves 
on lower rates, which are exceptions from the class rates or commodity rates, de- 
termined by competition among shippers and carriers, including water carriers. See 
262 1, C. C. 556, 698. The importance of the Mechling case, as it bears on the level 
of railroad rates, is that an additional weapon has been added to the shippers’ arsenal 
in their struggle for rail rates that will move their traffic. 

#9 268 I. C. C. 439 (1947). 

5° Coast Transp. Co., Inc. v. Aberdeen & R. R. Co., 256 I. C. C: 339 (1943). 

51 Traffic World, Sept. 11, 1948, pp. 20, 21. 
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The Gillette Non-Lawyer Practitioner Bill* 
(S. 1944) 


By Warren H. WAGNER 


The most drastic of all the bills introduced in Congress intended to 
preclude non-lawyers from practicing before administrative agencies was 
introduced by Senator Gillette of Iowa on May 26, 1949 (S. 1944).? 
Many bills have been introduced in Congress having the same objective, 
put none has been so severe as this. 

The American Bar Association has been sponsoring billls of this type, 
as well as other bills having to do with practice before administrative 
agencies. It appears that the latest sponsorship along this line by the 
American Bar Association was the Gwynne Bill which has been reintro- 
duced at the present session by Representative Walter of Pennsylvania 
(HR-1566) and by Senator Kefauver (S-1928)—those two bills being 
identical. 

The writer understands that the American Bar Association is also 
strongly in favor of the Gillette Bill. However, the two bills differ 
widely. 

A provision in Section 6 of the Walter and Kefauver bills protects 
non-lawyer practitioners before any agency which for the last seven years 
has required investigation and examination of applicants to practice be- 
fore it. That would protect non-lawyer practitioners before the Inter- 
state Commerce Commission. That proviso has the approval of the 
American Bar Association. No similar proviso appears in the Gillette 
Bill. 

In the original Gwynne Bill, officers of a corporation could appear 
in proceedings before administrative agencies on behalf of the corpora- 
tion. As most traffic managers of corporations are not technically officers 
of the corporation we urged the inclusion of full-time employees of 
corporations within that provision. We understood that that amend- 
ment would be made. In the Walter and Kefauver bills provision is made 
for ‘‘an officer or regular full-time employee of a corporation or other 
organization’’ to appear on its behalf, but those two bills inserted a condi- 
tion that that permission would apply ‘‘in any proceeding not conducted 
pursuant to Sections 7 or 8 of the Administrative Procedure Act.’’ That 
would exclude a full-time employee of a corporation from appearing in 
rate cases before the Commission, and the like. The ICC Practitioners’ 
Association is opposed to that prohibition. Otherwise the Walter and 
Kefauver Bills appear acceptable to practitioners before the Commission. 





1 Jn connection with this subject as dealt with by the Gwynne Bill, see statement 
of R. Granville Curry and the writer appearing at pages 456 to 465 of the March 
1948 issue of the I. C. C. Practitioners’ JOURNAL. 

2Senator Gillette, on May 26, 1949, when he introduced his bill, discussed its 
Purpose. (Page 6996 of the daily Congressional Record.) His speech is printed else- 
where in this issue of the JourNAL. 
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A mere casual glance at the Gillette Bill demonstrates its destructive 
power. 

Without going into it over analytically, a few questions as to its 
scope and effect are here raised. 

It is not clear whether non-lawyers may appear before the Interstate 
Commerce Commission for a State Railroad Commission, as is often the 
practice. 

It would appear that a railroad or a motor carrier corporation must 
have a lawyer to defend it in any complaint against it. 

The bill specifically defines what is to be deemed to be ‘‘ practice of 
law.’’ This seems to be the first attempt to present such a definition. 
As illustrative of the broad scope of the definition note the following: 
**To ... advise, . .. any members of the public, either directly or indi- 
rectly, ... in connection with any claim or proceeding whether or not any 
formal proceeding or action has been or will be commenced,’’ before any 
agency. It is believed that that is intended to cover the statement by any 
non-lawyer representative of a State Commission, Chamber of Commerce, 
railroad, or motor carrier tariff publishing bureau, or the like, of an 
opinion as to what the rate is on a given commodity between two points.’ 
As that rate might become the subject of a claim, it would seem to be 
broad enough to require that only a lawyer may answer that question. 
Would men who have devoted all of their long lives to that specialized 
problem be precluded from answering such a question, but one who just 
passed the bar in his state be qualified to answer such a question? Though 
the writer has been a member of several bars for many years, has been a 
member of the American Bar Association for sometime, was employed 
with the Interstate Commerce Commission for several years, etc., he would 
hesitate to place his interpretation of a tariff above that of many of the 
non-lawyer practitioners before the Commission who have devoted their 
lives to that very subject. Also it is believed that greater credence and 
reliability could be given to the opinion of those men than to that of the 
officers and council of the Section of Administrative Law of the American 
Bar Association who, it is believed, claim no aptitude along those lines. 

In this latter connection, the writer, who is a member of the Section 
of Administrative Law of the American Bar Association, received a 
letter dated May 27, 1949, soliciting additional members of that Section. 
In that letter some of the activities of that Section are listed as follows: 


**1. Extensive ‘follow-up’ activities with respect to the application 
and enforcement of the Administrative Procedure Act; 


“2. The working out of the ‘examiner’ problem as contemplated by 
that Act; 


“3. The passage of a new Act governing admission to practice before 
Federal Administrative Agencies; 


**4. An attempt to secure uniform rules for Federal Administrative 
Agencies; and 





8 See Senator Gillette’s reference to accountants. 
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‘“5. The possible establishment of a Federal Administrative Court.’’ 


Activity numbered 3 is the subject of these notes. The adoption of 
activity numbered 4 relating to the establishment of uniform rules of 
practice for all Federal Administrative Agencies would, it is believed, 
ereate chaos in some of the administrative agencies from which they 
would never recover. See, in that connection, the article in the March 
issue of this JouRNAL, page 567, by the Assistant Solicitor General of the 
United States, Mr. George T. Washington. 

As for activity numbered 2—‘‘the working out of the ‘examiner’ 
problem as contemplated’’ by the Administrative Procedure Act-—refer- 
ence need only be made to a description of ‘‘the working out’’ given 
that subject in the May 1949 issue of this JouRNAL. 

Senator Gillette states that ‘‘it is to the attorney that the general 
public will turn after having been mulcted by unscrupulous imposters.”’ 
If such situations exist, it should not be difficult to cite some. 

The small business man cannot afford to pay a lawyer each time he 
wants to know the rate on each commodity he desires to ship. 

It would seem that a shipper could not go to the railroad station and 
say I want to ship article ‘‘a’’ from station ‘‘1’’ to station ‘‘2’’, what will 
be the rate? He would have to go to a law office. With the tariffs in 
their present state it would be interesting to learn the type of answer the 
shipper would receive from the local lawyer engaged in general practice. 

When considering a bill ‘‘to protect the public’’ it would seem de- 
sirable to present illustrations of how the public has been hurt by the 
practice but would not have been similarly hurt had a lawyer been em- 
ployed. We find in Senator Gillette’s address no such illustrations of 
abuses to be remedied so far as the Interstate Commerce Commission is 
concerned. 

Senator Gillette states that the various States and every civilized 
nation in the world has established standards by which ‘‘only those 
persons specially trained, qualified, and highly recommended shall be the 
guardians of this most important inheritance.’’ He asks, ‘‘ Who but the 
American lawyer, after years of proper academic training and specialized 
study and research, and who has proven himself by submission to ex- 
amination as to his ability, character, and fitness, is qualified to carry on 
this high trust?’’ For ten years the Interstate Commerce Commission 
has required non-lawyers to meet certain experience standards, and to 
undergo a written examination of approximately 50 questions testing the 
applicant’s knowledge of : 


(1) the structure and history of the Interstate Comerce Act and 
related acts, 


(2) the Rules of Practice, 
(3) the general rules of evidence, 


(4) the leading cases involving the commerce clause of the Constitu- 
tion and the Interstate Commerce Act, and their significance, and 
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(5) the principles of legal ethics. 


Few law schools cover all of those fields. In addition, committees of the 
I. C. C. Practitioners’ Association investigate the standing of applicants, 
both lawyers and non-lawyers. 

Note some of the institutions attended by non-lawyer applicants 
prior to taking the examination referred to: University of Pennsylvania; 
Academy of Advanced Traffic, New York; University of Kansas City, 
Mo.; University of Baltimore, Md.; Baltimore College of Commerce; 
Los Angeles, Calif. Institute of Traffic Management ; Fenn College, Cleve- 
land, Ohio; Butler University; University of Minnesota; College of 
Advanced Traffic, Chicago; Traffic Managers’ Institute, New York; 
Freight Traffic Institute, Chicago; Course Sponsored by Traffic and 
Transportation Association, Pittsburgh, Pa.; Golden Gate College, San 
Francisco, Calif.; La Salle Extension University ; Course Sponsored by 
Traffic Club of St. Louis, Mo.; International Correspondence School; 
Course Sponsored by Denver, Colo., Traffic Club. 

The Walter and Kefauver Bills provide for the creation of a creden- 
tials committee to issue certificates of admission to practice before ad- 
ministrative agencies. In contrast, under the Gillette Bill no credentials 
are issued, but there must be filed as a part of the appearance in each 
proceeding a certificate that the person is admitted to practice before the 
highest court of the state which he names, in which he maintains offices 
for the practice of law. 

There is one rather unusual provision in Section 10 of the Gillette 
Bill. It states that nothing in the bill shall prevent any person or orga- 
nization from assisting another person or organization in a matter relat- 
ing to the revision of any legislation pending or to be initiated before 
Congress or any committee thereof. In other words, a lobbyist need not 
be a lawyer. But as worded it states this: Nothing in the bill shall 
prevent A from assisting B in any matter relating to revision of legisla- 
tion; but it does not specifically state that B is exempt from the pro- 
visions of the bill. If B is automatically exempt from the requirements 
of the bill, it would be assumed that one who assists him would also be 
automatically exempt. This special exemption seems superfluous when 
consideration is given Section 1(a) which states that the description of 
agencies shall be the same as described in the Administrative Procedure 
Act which, in Section 2(a), specifically excludes Congress. 

Senator Gillette suggests ‘‘keeping in mind always that our Govern- 
ment departments are manned by lawyers trained to represent the phases 
of administrative law.’’ If he means lawyers on the staffs of administra- 
tive agencies, he is right. But if he means the members of the adminis- 
trative agencies themselves, he is in error. Because quite a few such 
members are not lawyers. 

The courts have indicated that the Commission, by reason of the ex- 
perience of its members and their great opportunity for full information, 
is in a sense an expert tribunal, peculiarly competent, from the nature 
of its organization and the duties imposed upon it by the Act, to pass 
upon questions of fact involved in the determination of the status of 
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rates under the Act; and the courts look upon the Commission as speak- 
ing as an expert with respect to rates and practices of carriers with the 
eonclusiveness ordinarily attached to expert opinion. It is not necessary 
that the members of the Commission must be lawyers. In fact, several of 
its present membership are not lawyers. And there are many experienced 
and able non-lawyers throughout the country eminently qualified for 
membership on the Interstate Commerce Commission. Then why must 
those who present matters for them to determine be lawyers and not men 
of wide experience in the matters dealt with as are the Commissioners 
themselves? 

As stated, it is not necessary that members of administrative agencies 
be lawyers, and some are not. Senator Gillette draws an analogy between 
doctors and practitioners before administrative agencies. It would be a 
rather anomalous situation if the family doctor who diagnoses your ail- 
ment as appendicitis must be a registered physician and (would the 
Senator say) that the one who is to perform the surgical work need not 
be a registered physician? Following through the analogy, the practi- 
tioner must be a lawyer, and yet the one who decides need not be. 

Why litter the statute books with legislation which is unnecessary 
and which merely inspires more litigation ? 
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STATEMENT BY SENATOR GILLETTE CONCERNING PRACTICE OF LAW BEFORE 
GOVERNMENT ACENCIES.* 


[s. 1944] 


Mr. Guerre. Mr. President, this morning I introduced a bill in 
the Senate, and the statement I am about to make is in connection with 
the purport of the bill. It could not be made at the time of the introdue- 
tion of the bill, under the rules of the Senate. 

Mr. President, the bill I have introduced is presented to the Senate 
for the reasons set forth in its title, ‘‘to protect the public with respect 
to the practice of the law, by those other than duly licensed attorneys and 
counselors at law, before the United States Government departments, 
bureaus, commissions, and agencies and in the United States tax courts.”’ 

Fundamental to a democracy are the laws upon which it is consti- 
tuted. The acts and statutes promulgated within this body determine 
the welfare of our Nation. The obligation by and to our citizens of such 
laws is the safeguard of our heritage. 

The various States of this country, as has every civilized nation in 
the world, established and set up standards and criteria by which it has 
said that only those persons specially trained, qualified, and highly recom- 
mended shall be the guardians of this most important inheritance. 

The guaranty of impartial justice, the most valued possession of each 
person, has made our country the greatest of all nations. This guaranty 
is the keystone of our Constitution. We call it due process of law. It has 
been, and always will be, just so long as every American legislator worthy 
of his constituents and his oath of office sees to it that the administration 
of the law is entrusted only to such persons as by training and character 
are worthy of being entrusted with this sacred obligation. 

Who but the American lawyer, after years of proper academic train- 
ing and specialized study and research, and who has proven himself by 
submission to examination as to his ability, character, and fitness, is 
qualified to carry on this high trust? All during his years of practice 
he is subject to the rigid code of ethics to further guarantee to the mem- 
bers of the public that he will practice his profession in the interest of 
proper and ethical administration of justice. The attorney is obligated, 
without reservation, to all our people in all our courts and in every place 
wherein the administration of justice is practiced to secure to the mem- 
bers of the public the proper and full protection of their rights. 

The Federal Bar Association of New York, New Jersey, and Con- 
necticut has taken up and advanced this most needed proposed legislation 
for the primary reason of protecting the general public against being 
represented by anyone other than a duly licensed attorney, for it is to 
the attorney that the general public will turn after having been mulcted 
by unscrupulous imposters. However, often it is too late to cure the harm 
already done. 

It is my purpose, therefore, in sponsoring this bill to protect the 
general public from the commercialized practice of law by unqualified 
persons. Just as legislation was needed to prevent the public from being 
mulcted by the quack doctor, the patent medicine man, the nature faker, 


* Congressional Record, May 26, 1949, pp. 6996-7000. 
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and all those who would assert that they can cure the ills of man, so to- 
day, as there has been permitted to grow up the so-called expert and 
counselor in all our branches of administrative justice, men and women 
who practice law before these departments and bureaus who have not the 
proper qualifications, fitness, and character necessary to represent the 
general public. Legislation is needed to see to it that only duly licensed 
attorneys are permitted to represent the public and their interests in 
certain of these fields. 

We all know that there have grown up over the past 20 years ever- 
increasing regulations and methods of enforcement of regulations by 
administrative agencies of the Government. Our Federal departments, 
bureaus, and agencies have grown to such an extent today because of the 
complexity of Government, that they are equal in number of our courts 
throughout the land. As the Senator from Nevada [Mr. McCarran] 
aptly stated in his explanation of his administrative law court bill: 


Nowadays more laws are made by administrative agencies than 
by Congress except that we call those laws regulations instead of 
statutes. We spend hundreds of thousands of dollars every year 
merely publishing those regulations in the Federal Register and the 
Code of Federal Regulations. Similarly, bureaus and commissions 
decide far more specific cases than the courts except that we call 
those decisions orders instead of judgments. Some are published in 
vast sets of law books but the greater part of them never see the 
light of publicity. 


And, continuing, he said: 


In great part the courts serve merely as appellate agencies de- 
signed or deeming themselves designed to exercise their powers only 
to correct abuses of the grossest nature. 


Speaking of administrative agencies, the late Honorable Charles 
Evans Hughes, Chief Justice of the United States, stated on May 12, 
1938, right here in Washington : 


Administrative agencies, which we earnestly desire to succeed 
in discharging their independent tasks according to the basic re- 
quirements of their authority, will achieve that end to the extent 
that they perform their work with the recognized responsibility 
which attaches to judges and with the impartiality and independence 
which is associated with the judicial office. 

Deliberation, fairness, conscientious appraisal of evidence, de- 
termination according to the facts, and the impartial application of 
the law, whether the controversies are decided in the courts or in 
administrative tribunals—these are the safeguards of society. 

For the law is naught but words, save as the law is administered. 


Following the thought of our honorable Chief Justice, we must be 
ever mindful that the law can only be administered in direct relation- 
ship to the qualities of those persons who administer it. 








I. C. C. PRACTITIONERS’ JOURNAL 





Let us consider how manifold our Government bureaus and depart- 
ments are today and how wide the scope of the rights which they affect. 
May I be permitted to name but a few of such agencies: Treasury De- 
partment; Immigration and Naturalization Service; Agricultural De- 
partment; Patent Office; Wage and Hour and Public Contract Divisions 
of the Department of Labor; Federal Power Commission; Food and 
Drug Administration; Employees’ Compensation Commission; Social 
Security Administration ; and Interstate Commerce Commission. 

In considering this bill and our problem before us, may I say that 
Congress has not been entirely neglectful of demanding that only quali- 
fied persons practice before administrative bodies. For instance, Con- 
gress took a step in the right direction when it adopted the Administra- 
tive Procedure Act of June 11, 1946, when under sections 7 (b), 7 (c) 
and 8 of that act, it provided that examiners who sit at hearings and 
determine administrative questions of law and fact must do so judicially 
and must take an important and judicial part in rendering decisions on 
cases before them. 

Under the Administrative Procedure Act, the United States Civil 
Service Commission has insisted that those who are to preside over these 
administrative judicial hearings shall have not less than 6 years active 
experience as members of the bar of this country. 

Unfortunately for the general public, however, our legislative 
branches of government have not gone far enough. Let me tell of a few 
agencies and departments which permit laymen to practice: The Patent 
Office ; Department of Immigration and Naturalization ; Customs Depart- 
ment ; Social Security Administration ; Interstate Commerce Commission ; 
National Labor Relations Board; Treasury Department. 

In the Treasury Department, certified public accountants are ad- 
mitted to general practice as agents. Although customhouse brokers are 
regulated by statute (19 U. 8. C. see. 1641), under the Secretary of the 
Treasury, even corporations, associations, and partnerships may be ad- 
mitted to practice. Under the Federal Power Commission neither good 
standing, citizenship, ability nor character need be established nor proof 
of admission to the bar (18 C. F. R. 1). Before the Social Security Ad- 
ministration there is no distinction between attorneys and other repre- 
sentatives except an attorney may charge a fee up to $10 without ap- 
proval whereas others must have their fees fixed by petition. The Ad- 
ministration of Veterans’ Affairs authorized representation by agents, 
who need not be lawyers. These are a few examples of the many instances 
that might be cited. 


More than mere expertness should be necessary to practice law before these high 
administrative tribunals 


When you examine the rules and regulations of the various depart- 
ments and bureaus that admit laymen to practice administrative justice, 
you will find that one of their outstanding reasons for permitting laymen 
to so practice, as Federal practitioners, is based on so-called ‘‘expert 
knowledge’’ and ‘‘experience.’’ Laymen formerly holding jobs in 
bureaus are licensed to practice law. Laymen claiming to have expert 
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knowledge in the operation of a railroad, freight rates, laymen who claim 
to have a knowledge of how a patent works or what constitutes an inven- 
tion, are admitted to practice law. Character and reputation are sup- 
posed to be carefully examined. 

The test that expertness and experience are the primary qualifica- 
tions for the practice of law is on its face ridiculous. It has no more 
place as a test before an administrative body which challenges the con- 
stitutional and statutory rights of a citizen than it would have before 
any Federal court or State court where that same type of expertness or 
experience is needed. 

For hundreds of years in courts of justice when expert testimony is 
needed or an expert is required to guide the hand of the court, they are 
summoned by contestants as experts for the purpose of guiding the judge 
and jury on matters of particular moment to the issues involved. They 
are never permitted to take over a proceeding in a court and try the case. 
In fact the testimony of experts in courts is always received by judges 
and juries with caution. 

I do not for a moment intend to disparage or belittle the expert or 
the experienced person but I do insist, with the Federal Bar Association 
of New York, New Jersey, and Connecticut that they are not qualified in 
knowledge of the rules of evidence, they are not qualified to make a record 
on appeal or for appeal, they are not qualified under any sensible argu- 
ment to act as practitioners and to maintain administrative justice before 
our Federal bureaus and agencies. 

Now I shall discuss briefly the proposed bill section by section, as to 
whether it accomplishes what we seek, and whether there are conditions 
which the specific provisions of the bill seek to remedy. 

May I make something definitely clear at the outset. It is not the 
intention of this bill to forbid any person, association, or group of persons 
to assist any other person, group, or association in matters pending before 
any Government department or bureau, nor is it the purpose of the bill 
to in any way interfere with any one whether it be corporation or unin- 
corporated association to appear before legislative bodies. 

This bill is primarily aimed at those cases where a claim is made by 
the Government or to the Government or in those cases where a complaint 
may issue and an answer may be filed, or where a trial or hearing is to be 
had and the practice of law is defined and in those cases, for example, 
where a Government agency notifies a person or a corporation that it is 
likely to begin a proceeding involving the rights of the one who received 
the notification. No person shall hold himself out as qualified or compe- 
tent to advise a person with respect to his rights in such matters because 
in those instances the likelihood of a complaint is apparent. 

A reading of the first section is self-explanatory. 

Section 2 is likewise self-explanatory. Only persons licensed to 
practice before the court of last resort of the District of Columbia or a 
State or Territory shall practice as the term ‘‘ practice of law’’ is defined. 

Section 3 is conceived with the thought of preventing persons from 
imposing themselves on the public generally through the medium of 
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advertising and publicity as being capable of substituting themselves in 
the place of duly qualified attorneys. 

Of course, it is a matter of common knowledge to every citizen that 
no lawyer has a right under the code of ethics to make public representa- 
tion that he has superior or expert ability in any branch of his profession. 
He may under no circumstances advertise for law practice, the reason 
being that the dignity of the profession forbids such quackery. 

Permit me to call your attention to some flagrant cases. I have here 
before me an instance of an accountant who advertises in the New York 
papers that by the purchasing of a dollar book you will find the panacea 
of all tax exemptions and he will save you money if you take his advice 
on tax law. Here is an instance where over 9,000,000 copies were sold. 

One State of these United States has taken positive steps to stop this 
practice. Many Senators are probably familiar with the well-known 
Bercu case in the State of New York. There the question of unlawful 
practice of law by accountants was an issue. In that case, an accountant 
submitted a brief concerning a tax law for which he made a charge of 
$500, although he was not the accountant for the party he represented 
nor had he anything to do with the preparation of the income-tax returns 
for that company. He was called in solely for the purpose of giving ad- 
vice on legal propositions involving the tax law. As this case is now 
pending before the court of appeals in the State of New York, the highest 
court in that State, no further comment will be made except to state that 
the lower courts in that case held that he was illegally practicing law. 

The Bercu case was recently cited as indicating the impropriety of 
an accountant giving legal advice, by the Tax Court of the United States 
in Hermaz Co., Inc. v. Commissioner (11 Tax Court No. 55). In that 
case a family corporation in Newark, N. J., was penalized for failure to 
file certain tax returns as a personal holding company. An accountant 
had advised the stockholders that the company was not a personal holding 
company. The Tax Court stated that the fact that the accountant had 
read only section 502 (g) in considering the question as to a personal 
holding company indicated that he was not a person qualified to give ad- 
vice to others on questions of law involving the provisions of the Internal 
Revenue Code. 

Finding Bereu guilty of unlawful practice of the law, the appellate 
division held him in contempt of court, fined him, and restrained him 
from ‘‘practicing or assuming to practice law in any manner, and in 
particular, from engaging in and charging for the giving of legal opinions 
in relation to the tax laws, and in rendering legal service in respect there- 
to for compensation and for the same purposes, from holding himself 
out or assuming, using or advertising himself as a tax counselor or tax 
consultant, or by any equivalent designation.’ 

Please do not misconstrue my references to accountants. The ac- 
countancy profession is a very honorable one and the accountants are 
very reputable men. They are highly qualified to keep books and to fill 
out tax returns but they should stay within their field of knowledge. 
When they branch out into the field of law they are beyond their depths 
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be they ever so reputable and qualified as accountants. Accountancy is 
one thing but knowledge of law is another. 

An accountant permitted to practice before the Treasury Depart- 
ment, knowing he cannot appeal to higher courts, has the natural tend- 
ency, be he ever so highminded, to prefer to settle the matter rather than 
fight it out on its merits. On the other hand, a duly licensed attorney is 
interested, before the Treasury Department, in demanding that his 
client’s rights are properly safeguarded, and if they are not he has no 
hesitancy in refusing a settlement, well knowing that he is qualified to 
carry the matter through to the highest court in the land if necessary. 

It may be well anticipated that the greatest opposition to the bill per- 
haps will be the accountants and they will probably claim, as they have 
claimed in the past, that they are the only ones with sufficient expertness 
and knowledge because of their familiarity with figures to practice before 
the Treasury Department and the tax courts in tax matters, and that in 
any event the lawyer has for years neglected this field. 

It is submitted, however, that this argument is fallacious. It is far 
easier for an attorney to become acquainted with numbers and figures 
and methods of bookkeeping than it is for an accountant to spend years 
of study in the various branches of the law with its various rules of evi- 
dence, and so forth. Furthermore, there are thousands of attorneys 
throughout the land who practice tax law, exclusively, and if they wish 
to engage an expert for the accounting end strictly, they do so without 
hesitancy. 

As stated before, mere expertness in a particular line should not be 
the criterion for admission to practice before our administrative tribunals. 

The obnoxious practice of advertising by laymen, of course, is not 
confined to accountants. It branches out into various subjects. For 
instance, in one of the New York papers a person advertises himself as 
giving immigration and naturalization assistance; another as trade 
counselor ; others advertise profusely and extensively in magazines solicit- 
ing the inventor to bring his business to them although they are not 
attorneys. In this instance, they even practice under a firm name. For 
instance, I read from one such ad which states that the inventor ‘‘is ad- 
vised to employ a competent registered patent attorney, as the value of 
patents depends largely upon the skillful preparation of the specification 
and claims.”’ 

Although this party is only admitted to practice in the Patent Office, 
he attempts to give the impression and to hold himself out as a generally 
qualified attorney specializing in the practice of patents. 

It is very important that only persons having the highest qualifica- 
tions, such as duly licensed patent attorneys, be permitted to practice 
before the Patent Office. The mere obtaining of a piece of paper with 
a beautiful ribbon and seal on it and called Letters Patent gives the poor 
inventor nothing if it is not based on the proper requirements of the pat- 
ent law. The inventor never knows the value of his patent until it is 
tested in the fires of litigation in a court where only duly licensed at- 
torneys are permitted to practice. He then may find to his sorrow and 
loss that because the claims of the patent were drawn either too broad or 
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too narrow or more was claimed than is shown that the patent is invalid, 
He might have spent years on his invention; he might have spent thous- 
ands of dollars developing it and even in exploiting it only to find later 
that it is only a piece of paper. 

How much better off would he have been if in the first instance only 
a qualified, duly licensed attorney prepared his patent papers, one who 
had the fundamental knowledge of patent law, not primarily from the 
standpoint of getting a patent but from the standpoint of its withstand- 
ing the scrutiny of a judge in the district court, several judges in the 
Circuit Court of Appeals, and our Honorable Justices in the Supreme 
Court. 

Section 4 also applies to the tax courts. Need I digress on the neces- 
sity of preventing laymen from practicing before tax courts? Yet this 
obnoxious practice is being permitted by the Treasury Department this 
very day. Laymen may practice before certain of the tax courts. 

Section 5 of the bill is designed to cover every possible type of de- 
ceptive title that is used by the unscrupulous layman to make the public 
believe that he is a duly admitted and licensed attorney and counsellor at 
law. To say that you are a compensation law expert or a compensation 
law agent and with that title to represent injured workingmen in opposi- 
tion to skilled insurance company lawyers is a fraud and a sham on in- 
jured workingmen. The skilled insurance company lawyer’s business, 
and rightly so, is to minimize the amount of the award and in the event 
of an award being made that is unsatisfactory to the insurance company 
lawyer or to the employer to lay such a record before the administration 
and to appeal from the decision to a court in the event the administrative 
decision is not satisfactory. What a helpless and hopeless situation does 
the workingman find himself in when it comes to the preparation of an 
appeal? The intention of this section is to wipe out forever and to make 
it a crime to use such titles as appear in that section in order to induce 
the public to obtain and employ the person using such titles as one skilled 
in legal practice. 

In the majority of the States of these United States, corporations are 
by statute prevented from practicing law. Why then should they not be 
stopped from practicing before our administrative agencies? For 


instance, in the State of New York there is a section of the penal law, 
section 280, which states: 


1. No corporation or voluntary association shall (a) practice or 
appear as an attorney-at-law for any person in any court in this 
State or before any judicial body. 


This section was construed by Justice Rippey of the court of appeals 
in the State of New York in the case of People v. Lawyers Title Corpora- 


tion (282 N. Y. 513), and Justice Rippey distinctly and emphatically 
stated : 


It is imperative that the public be protected from the unskill- 
ful preparation of legal documents and the unskillful handling of 
legal transactions. 
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Under some of our Government agencies, however, corporations are 
permitted to practice. I call your attention to the Custom House 
prokers, where corporations are permitted to represent and render such 
services to importers and exporters. 

Section 6: It is hoped through section 6, that no other means or de- 
vices or tricks will be used by those who practice law because the trick 
or device is not set out in section 5. Section 6 is designed to forbid any 
lawyer from becoming a partner with anyone who practices law or who 
has practiced law as defined in this bill and who is not himself a lawyer. 
It is a well-known fact that accountants and certified public accountants 
have as partners and have as employees members of the bar who practice 
their profession at the will and dominance of the accountants. 

Section 7: This section seeks to eliminate and to make unlawful any 
attempt by subterfuge on the part of any person or firm who is prohibi- 
ted from practicing under this law from so doing through the medium 
of a dummy association. I have cited instances of this by reading you 
an advertisement in the New York Times by a New York accountant and 
I am sorry to say that same accountant heads the Law Tax Symposium 
Division of the New York State University and is permitted to do so by 
the subterfuge of engaging licensed attorneys to deliver the lectures for 
him and is further permitted to deceive the public because he is not a 
licensed attorney. 

In respect to the accountants, one frequently sees advertisements 
appearing in the daily press where an accountant offers to sell his 
clients to some other accountant because he is going out of business. Ac- 
countants are permitted to sell their business as others buy and sell pota- 
toes. The licensed attorney is never permitted to sell his client or his 
business to some one else. His is a profession that demands that the close 
relationship of client and attorney remain inviolate and not be peddled 
in the open market. 

Furthermore, accountants are permitted to do business under fic- 
titious names and as a matter of fact it is a matter of common knowledge 
that accountancy firms do business under fictitious names and titles by 
registering in the various county clerks’ offices. For instance, A. B. C. & 
Co. can be registered. This is something that would never be tolerated in 
the legal profession. When a complaint or petition is drawn, the name of 
the lawyer must appear on it. Under our Federal rules of practice in our 
Federal courts, the lawyer who is to bear the responsibility of the suit 
must sign the complaint. 

Should laymen therefore who can sell the business and who can 
practice under fictitious titles be permitted to practice before our 
Federal bureaus and departments? It is my contention that they should 
not be and that is what this bill seeks to stop. 

Section 8 is intended to protect the public against suspended and 
debarred lawyers or those who claim they are lawyers and who are not. 
It will be seen by this section that the notice of appearance and certifi- 
cation of qualifications is designed to protect the public and the depart- 
ment or bureau before whom the lawyer intends to appear when he is 
properly and duly licensed to practice law. 
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Section 9: The purpose of section 9 is apparent. It is well recog. 
nized that the rights which may subsequently be secured for an indivi- 
dual on appeal, stem from the assertion and protection of the right 
which he seeks to pursue from the Federal department or bureau or 
agency into the higher tribunal for review and it may well happen that 
in this higher tribunal his complaint, application, petition or hearing 
may not be received in the fullest light so as to properly secure for the 
individual that which he seeks or deserves because the foundation and 
framework were improperly laid and prepared by a person incompetent 
and not qualified and by one who has not the slightest knowledge of the 
value of collating and presenting material facts for appeal. 

Section 10: As I stated in the beginning, it is not the purpose of 
this bill to prevent any person or persons or group or association, labor 
organization, or veterans’ association or charitable association from 
assisting any other person, persons, group or association of any kind in 
any matter relating to any legislation pending or to be initiated before the 
United States Senate or the House of Representatives or before any com- 
mittee or committees thereof. Thus section 10 is inserted which specifi- 
cally so states. 

Sections 11, 12, and 13 speak for themsleves. 

It is possible that a certain selfish few will oppose this proposed 
legislation because their nests are feathered at the expense of the unsus- 
pecting general public but it is our duty to protect our citizenry. That 
is the function of our branch of government. 

May I say in closing that it was necessary to legislate to protect the 
public in the medical profession, the dental profession and a host of 
others. Even the psychologists today are seeking legislation to protect 
the public from the practice of quackery by unqualified persons holding 
themselves out to be able to treat the disturbed mind. It is sincerely be- 
lieved that is it now imperatively necessary to protect the public with 
respect to the practice by those other than duly licensed attorneys and 
counsellors at law before our very important and numerous Govenment 
departments, bureaus, commissions, and agencies. 

With the rising judicial power of our Government commissions and 
departments, it is imperative that only those trained in the law should 
be permitted to advise members of the public, keeping in mind always 
that our Government departments are manned by lawyers trained to rep- 
resent the phases of administrative law. Consequently, we must never 
forget this fundamental law: 


“‘No free man shall be arrested or detained in prison or deprived 
of his freehold or outlawed, or banished or in any way molested, and 
we will not set forth against him nor send against him, unless by 
the lawful judgment of his peers and by the law of the land”’ 
(Magna Carta, ch. 39 (1215)). 


Mr. President, I ask that the bill which I introduced this morning 


be printed in the Recorp at the conclusion of my remarks as they appear 
in the Recorp. 
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There being no objection, the bill (S. 1944) to protect the public 
with respect to the practice of the law, by those other than duly licensed 
attorneys and counsellors at law, before the United States Government 
departments, bureaus, commissions, and agencies and in the United 
States tax courts, was ordered to be printed in the Recorp as follows: 


[S. 1944] 


Be it enacted, etc.— 
Definitions 

Section 1. (a) United States Government departments, bureaus, 
commissions and agencies shall be the same as are described in the Ad- 
ninistrative Procedure Act (Public Law 404, 79th Cong.). 

(b) ‘‘Persons’’ shall be deemed to mean an individual, firm, part- 
nership, association or corporation. 

(ec) ‘‘Member of the public’’ shall be deemed to mean an individual, 
group of individuals, firm, copartnership, association, or corporation. 

(d) ‘*Practice’’ means any form of appearance or participation in 
any proceeding or hearing (or otherwise) before any Government de- 
partment, bureau, commission or agency, other than appearing thereat 
as a Witness except that nothing herein shall prevent practice by an indi- 
vidual on his own behalf, or by a partner on behalf of the partnership 
engaged in trade or business. 

(e) The practice of law shall be deemed to be as follows: To appear 
for, or attempt to appear for, participate in, counsel, advise, represent or 
act for or on behalf of any member of the public, either directly or 
indirectly before any of the United States Government departments, 
bureaus, commissions and agencies or in the United States tax courts, in 
any action, litigation, hearing or proceeding, on or in connection with 
any claim or proceeding whether or not any formal proceeding or action 
has been or will be commenced before any United States Government 
departments, bureaus, commissions or agencies or in the United States 
tax courts. 

Sec. 2. No person who has not been duly licensed and admitted to 
practice law in the court of last resort of the District of Columbia, or in 
the State, Territory, or insular possession of the United States and in 
which he or she is or has been a resident therein and of which he or she is 
an attorney and counselor at law in good standing thereof, shall practice 
in any manner, directly or indirectly, as the term ‘‘practice of law’’ is 
defined herein. 

See. 3. Any person who in any manner whatsoever holds himself out 
to the public generally or to any ‘‘member of the public,’’ or any person 
who advertises in any manner whatsoever, directly or indirectly, as hav- 
ing or being possessed of the qualifications, abilities, education, and/or 
character or other prerequisites to practice law as such term ‘‘ practice 
of law’’ is defined herein, shall be guilty of violating this statute and 
shall be punished in accordance with section 11 herein. 

_ See. 4. Any person or persons or group of persons who shall adver- 
tise, or use in any manner, directly or indirectly, any one of the titles 
hereinafter set forth, or modifications or variations thereof, or the com- 
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ponent parts thereof, or the significant words therein, or whether the same 
is used in juxtaposition or with interspace, for the purpose of inducing, 
enticing, or leading any ‘‘member of the public’’ to retain, engage, or 
employ him or her to appear for or to represent said ‘‘member of the 
public’’ before any United States Government departments, bureaus, 
commissions, or agencies or in the United States tax courts, or in any dis. 
pute of any kind by and/or before any United States Government de. 
partments, bureaus, commissions, agencies, or in the United States tax 
courts, where the constitutional or statutory rights of said member of 
the public are or have been involved, shall be deemed to be practicing law 
within the provisions of this section and to violate this statute and shall 
be punished as set forth in section 11 herein. 

Sec. 5. In practicing or attempting to either directly or indirectly 
practice law as defined herein, no person or group of persons, corpora- 
tions, or partnerships other than those excepted in sections 3 and 9 hereof 
shall use among others any of the following titles: ‘‘ Federal Law Practi- 
tioner,’’ ‘‘Federal Practitioner,’’ ‘‘Practitioner,’’ ‘‘Government Practi- 
tioner,’’ ‘Governmental Department Practitioner,’’ ‘‘ Income Tax Coun- 
sel,’’ ‘‘Income Tax Law Counsellor,’’ ‘‘Income Tax Law Expert,’’ ‘‘In- 
come Tax Law Consultant,’’ ‘‘Tax Law Adviser,’’ ‘‘Patent Law Coun- 
sel,’’ ‘‘Patent Law Counsellor,’’ ‘‘Patent Law Expert,’’ ‘‘Patent Law 
Practitioner,’’ ‘‘Patent Law Consultant,’’ ‘‘Patent Law Adviser,” 
‘‘Business Law Practitioner,’’ ‘‘ Business Law Counsel,’’ ‘‘ Business Law 
Counsellor,’’ ‘‘Business Law Expert,’’ ‘‘Business Law Consultant,” 
‘‘Business Law Adviser,’’ ‘‘Workmen’s Compensation Practitioner,” 
‘*Workmen’s Compensation Law Counsel,’’ ‘‘Workmen’s Compensation 
Law Counsellor,’’ ‘‘Workmen’s Compensation Law Expert,’’ ‘‘ Work- 
men’s Compensation Law Consultant,’’ ‘‘Labor Law Counsellor,” 
‘‘Labor Law Expert’’ ‘‘Labor Law Practitioner,’’ ‘‘Labor Law Consult- 
ant,’’ ‘‘Labor Law Adviser,’’ ‘‘Immigration Bureau Counsellor,’’ ‘‘Im- 
migration Bureau Practitioner,’’ ‘‘Interstate Commerce Practitioner,” 
‘Interstate Commerce Counsellor,’’ ‘‘Interstate Commerce Expert or 
Agent,’’ ‘‘Customs Law Expert,’’ ‘‘Customs Counsellor,’’ ‘‘ Customs 
Practitioner,’’ ‘‘ Agricultural Practitioner,’’ ‘‘ Agricultural Counsellor,” 
‘‘Trade Law Practitioner,’’ ‘‘Trade Law Consultant,’’ ‘‘Health Law 
Practitioner,’’ ‘‘ Cooperative Counsel,’’ ‘‘ Cooperative Law Consultant,” 
‘*Cooperative Practitioner’’ or when the words ‘‘attorney’’ or ‘‘agent”’ 
are used in connection with the practice of law as herein defined or any 
other similar designation, name, or title. 

Sec. 6. The titles set forth in section 5 hereof are not to be deemed 
exclusive, it being the intent and purpose of section 5 hereof to include 
herein any similar title or titles which might induce or lead or which 
might tend to lead the public generally or any ‘‘member of the public” 
to believe that such person, copartnership, firm, corporation or associa- 
tion using such title or titles or advertising under such title or titles is or 
has been duly qualified, educated and trained in the law to the extent 
necessary for obtaining a license to practice law as defined herein, or to 
make it appear that such person using such title or titles, or any of them 
is qualified and licensed by law to protect the constitutional, statutory 
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or any other rights of a ‘‘member of the public’’ and which title or 
titles shall make it so appear that he has been trained in the rules of evi- 
dence and the various legal procedures applicable to so protect a “‘mem- 
ber of the public’? before such departments and/or agencies set forth 
in sections 3 and 9 hereof. 

Sec. 7. It shall be unlawful for any attorney and counselor at law 
to become a partner of or associated with, or to be retained by any per- 
son, firm, or corporation who is now practicing, or has been practicing, or 
may be practicing law as defined herein and who or which is not a duly 
licensed member of the bar as defined herein with the intent of aiding 
and abetting such person, firm, or corporation to illegally practice law 
as defined herein or with the intent of soliciting clients for such unlawful 
practitioners and sharing compensation or fees with such unlawful 
practitioner of law as defined herein. 

Sec. 8. All United States Government bureaus, departments, com- 
missions, and agencies and the United States Tax Courts as defined here- 
in before which an attorney and counselor at law shall appear and 
represent any ‘‘member of the public’’ and for the purpose of appear- 
ing or practicing law before such Government departments, bureaus, 
agencies, or in the United States tax courts shall require such attorney 
and counselor at law to file with it, before appearing in any respect for 
such member of the public a notice of appearance and certification of 
qualifications in the following form: 


‘Notice of Appearance and Certification of Qualifications 





‘*(Here insert name of person and matter or proceeding pending 
before such bureau, etc.) 

‘*Please take notice that the above named (here insert the name of 
the person) appears in this proceeding by the undersigned and that I 
have been retained as an attorney and counselor at law herein and I do 
hereby certify that I have been duly admitted and licensed to practice 
before the highest court of the State of the district or 
territory in which I maintain offices for the practice of law and that I 
am a member of the bar in good standing. 

**Dated : ——————— 








‘* (Office and post-office address) 


Whenever an appearance shall be made by a law partnership the ‘‘ Notice 
of Appearance and Certification of Qualifications’’ shall be signed and 
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made by a member of the copartnership appearing for the member of the 
public. 

Sec. 9. No person shall represent any ‘‘member of the public’’ be- 
fore any Government department, commission, bureau, or agency or in 
the United States tax courts, where said ‘‘member of the public’s” 
statutory or constitutional rights are involved, who is not an attorney 
or counsellor at law qualified to protect such ‘‘member of the public’s”’ 
constitutional and statutory rights and present legal evidence and make 
a record in any proceeding pending to the end and purpose that the deci- 
sion affecting the rights of the person so represented may be judicially- 
reviewed by a court of competent appellate jurisdiction against abuses 
or alleged abuses or other error or errors of administrative law or authori- 
ty. For a violation of this section such person shall be punished as pro- 
vided in section 11 of this act. 

Sec. 10. Nothing herein shall be construed to prevent any person, 
persons, group or association, labor organization, veterans’ association, or 
charitable association from assisting any other person, persons, group 
or association of any kind in any matter relating to the promulgation, 
amendment, or revision of any legislation pending or to be initiated be- 
fore the United States Senate or the House of Representatives or before 
any committee or committees thereof. 

See. 11. Any person violating any provision or section of this act 
shall be fined not more than $5,000 or imprisoned for not more than 1 
year, or both. 

Sec. 12. All prior statutes in any way inconsistent with any of the 
provisions of this act are hereby repealed as of the date that this act be- 
comes effective, to the extent of such inconsistency. If any provision of 
this act or the application thereof to any person or matter is held 
invalid, the remainder of the act and the application of such provision 
to other persons or circumstances shall not be affected thereby. 

Sec. 13. This act shall take effect 30 days after it shall become a law. 











Maritime Commission Practice And Procedure As 





Compared With Practice And Procedure Before 
The I. C. C.* 


By Commopors Rosert C. LEE, 
Executive Vice-President, Moore-McCormack Lanes 


Mr. Zoll, your chairman, has asked me to discuss the maritime prac- 
tiee and procedure that would correspond to your work before the 
LC. C. I assume that you are not concerned with a technical discussion 
but rather the development of the rate-making practices of our indus- 
try and why. 

The subject is controversial but, I believe, to men like yourselves, 
whose lives are spent in transportation and who are grounded in its 
principles and problems, the controversy will surely be shown to be 
based upon, false information. I say that because I feel confident that 
the ocean cargo conference system will be considered by you as an es- 
tablished, completely defensible phase of transportation. There are, 
however, critics of this system who not only do not see the conference 
for what it is—a vital democratic American aid to the development of 
commerce on sound standards—but who talk of it as if it were a poison- 
ous thing, something concocted in smoke-filled rooms by evil men whose 
principal aim is the destruction of free enterprise in the shipping in- 
dustry. : 

At the outset, therefore, let me set down the principles of the con- 
ference so that, if these words of mine should come to the attention of 
open-minded men who lack your background, they too may become in- 
formed. Our rate making is based wholly upon the conference system 
as sanctioned by Congress in the Shipping Act of 1916. The conference 
system means that steamship lines operating in a certain trade come to- 
gether to formulate standards affecting that trade, freight rates included. 
They must comprise nearly a hundred percent of all the responsible lines 
engaged in the trade and I know of no conference that fails to make a 
guaranteed minimum service by each line a requisite of membership. 

To be sure, the fundamental purpose of the conference is to stabi- 
lize rates and eliminate cut-throat competition in the interest of ships as 
well as the shippers. Under the conference system the rates are uniform 
for all shippers large and small. That is not so much the case where 
steamship companies operating independently of the conference set up 
their own rates at will depending on what may look good to them as a 
piece of business at a specific time. And least of all is it the case when 
the going is rough. Conference members by agreement cannot among 
themselves alone assure stability without some supplementary aid, such 
as a contract system. The ocean is a free right of way and without some 





* Address delivered before the Chicago Chapter at its meeting on Friday, May 
6, 1949, Palmer House, Chicago, Illinois. 
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such protective device any carrier on the high seas may move his ships 
into a given berth where business is good at a particular time; give serv. 
ice in that trade at cut rates for the period when cargoes are profitable 
and then move on to other fields when the cream is skimmed. This leaves 
the burden of service in that particular trade to the regular established 
lines operating therein and associated together in conferences. 

Nothing but confusion can result from such a condition, not only to 
the carriers but to shippers as well. A steamship line, with an investment 
in tonnage and terminals, with the necessity of long-range planning for 
improvement of service, could not survive if subjected to a series of such 
rate wars. It could mean only one thing, the eventual disappearance of 
the small operator before the great weight of the big one, with monop.- 
oly and all the evils that monoply brings. Shippers properly would be 
out shopping for the best available rate for the duration of the fight. 
When the smoke had cleared and one or two ship lines had survived, new 
companies would organize to wage a new war on these survivors, and so 
on, with the rates reflecting nothing but the ability of some operator to 
hang on. 

Conferences generally therefore have adopted a system of contract 
and non-contract rates, in what has come to be called exclusive patron- 
age contracts. Under these contracts, shippers agree to ship their busi- 
ness only by the lines members of the conference and in consideration 
therefore are given specific rates, usually arrived at by negotiation with 
the particular industry involved. And there is nothing strange or under. 
cover about the contract. It is a quid pro quo contract for value received. 
If you gave someone a contract to build you a house you couldn’t expect 
to let every cut-rate bricklayer that came along in on the job. To be 
sure the contract rates are lower than the tariff rates which apply on 
similar shipments made by shippers not having such contracts. Otherwise 
why contract? These contracts are available to all shippers alike and the 
rates set forth therein apply to small as well as large shipments, assur- 
ing all of equal treatment. 

In the words of the immortal Al ‘‘let’s take a look at the record.” 
Let me quote a Congressional committee on this subject of conferences 
and their influence on shippers. After an exhaustive investigation of 
the system it said :— 

‘*Uniform rates protect the small against the large shipper and 
relieve all shippers from the effects of underhanded discrimination. 
Under open competition powerful shippers, or a combination of shippers, 
ean obtain preferential rates, while under a system of cooperation it is 
not to the interest of the conference to give special terms to powerful 
clients. Rate wars are detrimental to the interests of small shippers be- 
cause the object in every rate war is to obtain the freight of large ship- 
pers by offering special rates. The inevitable result is a gradual monopo- 
lization of the trade in given commodities by the more powerful ship- 
pers’’. 
So much for the principle. 

Since you men are practitioners before the Interstate Commerce 
Commission you will appreciate the status given the conferences by the 
Maritime Commission in establishing the rules governing your counter- 
parts, the practitioners before it. 
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The differences in the practices before these two bodies are mainly 
due to the difference in the jurisdictions of the bodies. While the Mari- 
time Commission procedures are formal and set forth in the rules of 
practice published by the Commission and persons are required to 

ify as practitioners under specific rules, these procedures are not 
nearly as extensive as are those before the I. C. C. The reason is that the 
Maritime Commission does not have the same control over freight rates in 
foreign commerce as the I. C. C. has over domestic rail rates, interstate 
truck rates and domestic water rates. The jurisdiction of the Maritime 
Commission over rates in foreign commerce is very limited,—it being 
without power to set aside rates established by steamship companies, ex- 
cept for reasons specified in the Shipping Act of 1916 as amended. This 
prohibits common carriers by water in foreign commerce from demand- 
ing, charging or collecting any rate, fare or charge which is unjustly 
discriminatory between shippers or ports or unjustly prejudicial to ex- 
porters of the United States as compared to their foreign competitors. 

Until the decision of the Maritime Commission in Docket No. 128 
was handed down only those carriers in foreign commerce associated in 
conferences were required to file their rates with the Maritime Commis- 
sion. In that docket decided July 12th, 1935, all common carriers (ex- 
cept tramps) were required to file their rate schedules showing all rates 
or charges for or in connection with the transportation of property, (ex- 
cept cargo loaded and carried without mark or count), from points in 
continental United States, not including Alaska or the Canal Zone, to 
foreign points. This order did not require similar filing on inbound 
business and such rates are only filed by carriers associated in confer- 
ences, 

Lines associated in conferences are required by the Shipping Act to 
fle an agreement with the Maritime Commission, setting forth in full 
detail the scope of the activities of the conference. Severe penalties 
are provided in the Act for operation under an agreement prior to its 
approval by the Commission. Generally, as a condition to its approval 
of these agreements, the Commission requires that the parties furnish 
it with a copy of all minutes. The Commission also requires that tariff 
rates, rules and regulations be filed with it within 30 days after effective- 
ness. The I. C. C. regulations generally require the filing of 30 days ad- 
vance notice and approval of any rate change whereas ocean carriers 
need only file their rates with the Maritime Commission as information 
and not for approval. 

Ocean carriers in foreign trade operating under conference agree- 
ments approved by the Maritime Commission are exempt from the Sher- 
man Anti-Trust law and acts supplementary thereto. The Maritime 
Commission therefore exercises rather close supervision over the activi- 
ties of the conferences, having power to cancel its approval of all agree- 
ments and immediately force the disbandment of such associations. 

As a requisite to the approval of all agreements, the Maritime Com- 
mission stipulates that all minutes of meetings of the parties to the 
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agreement shall be filed with it for its scrutiny, as well as the tariff of 
rates, rules and regulations. I can assure you that these filings are very 
closely followed by the Office of Regulation of the Maritime Commission, 
And I can assure you that everything oral and otherwise that slightly 
resembles an agreement is filed. No, not because of our virtue, perhaps, 
so much as the thousand dollar a day penalty prescribed by the Act, 

So-called independent operators who do not work co-operatively or 
in agreement with other lines in any given trade are not burdened with 
the regulations of the Maritime Commission as are conference carriers 
and need only file with the commission such rates as they would make 
effective 30 days after they have become effective. These independent 
carriers are few in number but loudly vocal in their attacks on the confer. 
ence system and particularly the contract rate system adopted by most 
conferences operating to and from the U. S. 

These independent carriers can of course make rates for their 
services on any basis they desire giving such preferential treatment as 
they may see fit to large shippers friendly to them as evidenced in sworn 
testimony given in the hearing in Maritime Commission Docket 128 to 
the effect that one of these independent operators stipulated as a contin- 
gency to his joining the Far East Conference that he be permitted to 
quote lower rates to certain big shippers on certain specified commodi- 
ties than the conference rates which he would observe with respect to the 
shipments from others. 

These attacks on the conference system by the non-conference 
operators are not so much directed at the conferences themselves as at 
the contract system of rates used by these conferences. They would like 
to have us tied in conferences without any possible means of defending 
ourselves. 

Obviously if lines operating in a given trade have no contract sys- 
tem or other means of tying the regular shippers to them such as the 
European Worldwide operators have through the Deferred Rebate 
System the conferences then are placed in the position of holding an 
umbrella over the head of the non-conference operator who may place 
ships in a trade at infrequent intervals as may suit his purpose and cut 
rates sufficiently below the conference rates to attract cargoes to those 
ships. The contract system of rates used in the American trade is the 
protection of the conference from these raids. It is the main object of 
attack by these so-called independent operators. I agree that it does tie 
the shipping public to the conference lines and places those shippers who 
wish to use these spasmodic or infrequent services of independent opera- 
tors in a position where they have to pay higher rates to the regular lines 
when independent service is not available and they must use the service 
of the regular lines. 

In the contract system the conferences stand ready to enter into 
agreements with any and all shippers large and small alike. The ship- 
pers must agree to ship by conference lines generally all of their cargoes 
in a given trade and the conference agrees to afford the shipper the 
stipulated contract rates of freight. In connection with these contracts 
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the conference establishes a tariff according to rates on each commodity, 
the contract rate and the non-contract rate. Naturally the former is the 
lower. The shipper who signs a contract and ships exclusively on con- 
ference vessels receives a lower rate than the shipper who retains free- 
dom of action to ship by conference lines and by non-conference or 
tramp vessels when such suits his purpose. The contract system has the 
cardinal virtue that the same rates are available to all shippers who are 
willing to contract. 

Great reams of propaganda have been spread by some of these non- 
conference operators through paid advertising, house magazines widely 
distributed, and circulars to the trade attacking the contract system and 
lauding the advertised virtues of the independent operator. On the 
other hand little propaganda has been spread by the conference lines in 
the belief that those continuously engaged in the export business are well 
aware of the advantages of the conference system to them. It seems, 
however, for the benefit of a mis-informed public that we might point out 
here some of the advantages that accrue. The system quite obviously 
assures greater regularity of service in any given trade resulting in the 
following advantages to shippers among others: 


1. Increased opportunities for shipping. 

2. Fixed dates of sailing at regular intervals. These enable shippers 
to work with smaller stocks, reducing risk, storage charges, and in- 
terest on inventory. 

3. Makes unnecessary booking cargo considerably in advance. Ship- 
pers incur no penalty or other inconvenience if unable or unwilling 
to book goods until last moment. 

4, Merchants are enabled to make forward contracts for delivery of 
goods at a definite date. 

5. A better distribution of sailings is secured. 

6. Goods arriving late from interior points missing one steamer may be 
dispatched by another avoiding unnecessary port charges and the ac- 
cumulation of goods at port. 

7. Cargo is delivered in better order and with greater dispatch and 
regularity. 

8. Carriers regularly employed are likely to be more responsible in 
claims matters. 

9. Loss of interest on cargo in transit is reduced with regular and fast 
service. 

10. Shippers are relieved of anxiety as to class of vessels by which 
freight will be shipped. 

1l. Insurance premiums on cargo are reduced, and the rate of insurance 
may be counted upon as more uniform and stable. 


Stability of Rates Over Long Periods of Time means :— 


1, No inconvenience which would exist if merchants were obliged to 
quote different propositions on nearly every consignment thus elimi- 
nating undesirable speculative risk under open rate system. 

2. Reduce complaints from importers abroad. Exporters have asserted 

that during periods of rate competition, complaints from foreign 
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buyers are numerous if sales to them do not happen to be on the 
lowest basis of cost and freight, while if there is uniformity in rates, 
even though they be on a higher level, it is seldom foreign consign. 
ees complain. 

3. Enables shippers and merchants to calculate laid down costs and 
sell goods for delivery within the period of their contract. 

4. During periods of rate cutting buyers abroad generally pursue 
policy of buying from hand to mouth and shipowners are reluctant 
to make forward contracts at such cut-throat rates. 

5. While competition in rates between regular lines ceases, competi- 
tion in facilities continues. 

6. Avoids losses to importers and inventories thru sudden rate cuts. 


Those benefits, you will see, are basic. They mean to shippers real 
protection, actual savings in the cost of operating their business, guaran. 
tees of competitive conditions that are healthy and fair insofar as the 
ship lines can help make them so. They represent a mature approach to 
real problems, not a theory. 

You men who function in this nation’s great railroad center are well 
aware of the confusion that marked the early history of the rails, the 
creation frequently of needless competitive lines often representing little 
more than the personal ambition of some titan of finance. Millions of 
dollars of investors’ funds were sacrificed to that ambition. It was, of 
course, the childhood of American railroading, when men were intrigued 
by the rails as a child might be by a toy. We saw the same situation 
when the automobile came along. Dozens of companies sprang up. 
Everyone thought he could build a better car. But again we learned 
that business is more than a mere wish, that there are definite standards 
determining the success or failure of a venture. 

Water transportation has had its history of slugging matches, too. 
We have come to the conference system after better experience. Now 
they raise the cry against us of monopoly, a narrowing down of the com- 
petitive field which throws all the business into the laps of a few selected 
ship lines that grow lazy for lack of the spur of competition. Speaking 
for Moore-McCormack, let me tell you the conferences have never 
eliminated one bit of the fight we have to make for our business. The 
other conference members are after the trade with every bit of vigor and 
imagination at their command, and so are we. Rather, the conference 
has had the effect of clearing away the obstacles to efficient, effective 
service which men are likely to create in ignorance but which time proves 
are harmful to everyone affected by their existence. For purely selfish 
reasons we are still most tenderly considerate of everything that affects 
the welfare of our shippers. 

Another loudly advertised fallacy is that foreign lines dominate the 
rate-making machinery by virtue of having a majority of members. 
If—and that’s a big ‘‘if’’—the charge is honestly made it is the valor 
of ignorance. With every foreign member going with hat in hand to the 
United States Maritime Commission at Washington, D. C. with a full 
and complete disclosure of every one of their innermost thoughts regard- 
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ing American trade the charge is ridiculous. I have been in many con- 
ferences in the past thirty years, in fact, was in on the conception and 
birth of several of them. I know whereof I speak. The American inter- 
est by virtue of Maritime Commission control is always the dominant 
influence. Ask anyone who knows. 

During the last half of the last century steam propelled vessels 
gained ascendancy over sailing ships and made possible the establishment 
of regular services by regular lines on regular trade routes. The rapid 
increase in the number of steam vessels and the shortening of voyage time 
compared with that of sailing vessels resulted in services soon becoming 
over-tonnaged and competition becoming so severe that rates fell to very 
low levels. The industry was threatened with ruin. This condition forced 
carriers operating liner services in the various trades to reach rate agree- 
ments and form conferences, which in turn endeavored to devise means 
of inducing the routing of cargo via their lines. The first conference 
which appears to have functioned with a reasonable degree of success is 
the Caleutta Conference established in 1875 in the India/U. K. trade. 

Since its inception the legality of the conference system has of 
course been attacked by those whose interests are better served by a free 
open chaotic condition. Nevertheless the system has always been upheld 
in the investigations made of it. 

The ascendancy of the British in international trade has long been 
more or less a by-word and it should be well for those of us concerned 
with American trade to give thought to the fact that the British have 
always fared well with the conference system and the tying of exporters 
and importers to the conference lines even to the extent of a deferred re- 
bate system which is not used by conferences in United States trade. 

In 1914 after two years of investigation a committee of Congress 
known as the Alexander Committee submitted a report which constituted 
a landmark in the history of shipping. The committee outlined three 
methods which conferences have adopted in meeting outside competi- 
tion, namely the deferred rebate system, fighting ships and the contract 
system. The deferred rebate system provides that shippers who agree 
to employ exclusively steamers of conference lines in a given trade 
shall be allowed a rebate of a certain percentage of their freight pay- 
ments usually 5% or 10%, computed for a designated period. This was 
not paid until after a certain additional period, usually six months 
following the period for which it is computed, and then only on the 
condition that during the entire time including both the period for 
which the rebate was computed and the period of deferment the shipper 
had given his exclusive support to the conference lines. 

The fighting ship is a vessel placed on berth at the same time and 
alongside the non-conference vessel, meeting the outside rate cuts and 
giving even lower rates as may be necessary to prevent the outside 
vessel securing cargo through its cut rates. The loss incurred on the 
fighting ship would be shared by all conference members who would be 
benefitted by its protection. This of course was a deterrent to outsiders 
placing independent vessels on berth. 
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The contract system generally employed is familiar we believe to ql 
since it is used more or less universally by conferences operating in and 
out of the U. S. 

The Alexander Committee recommended that conferences be legal. 
ized but condemned the fighting ship, the deferred rebate and threats to 
refuse shipping accommodations. It did not condemn the contract sys. 
tem of rate making by conferences. 

The recommendations of the Alexander Committee formed the 
basis of the Shipping Act of 1916 which created the Shipping Board now 
succeeded by the Maritime Commission as the regulatory body to act for 
and on behalf of the government in connection with shipping matters, 
In several cases before that board the conference contract system of rates 
has been found not to be illegal per se. 

As recently as January 12, 1948 the Maritime Commission decided 
in Docket 648 in connection with the contract of the Pacific Coast Euro- 
pean Conference that the retroactive penalty provisions of respondents 
contract rate system were unlawful but that the balance of the system 
were found to be lawful. Even more recently in Docket 681 Himalaya 
International versus American Export Lines et al the Maritime Com. 
mission examiner recommended that the system of contract and non. 
contract rates of the North Atlantic Mediterranean Freight Conference 
are not shown to violate the Shipping Act of 1916. 

The conference contract system of rates varies of course in form 
and operation in the different trades, specific features which may be 
adopted from time to time in specific trades may be found to be improper 
or illegal but the contract rate system as such has been found not to be 
illegal too often to leave much doubt in the minds of its advocates as to 
its legality under the laws of the U. S. Certainly in the minds of those 
who are constantly engaged in the import export business there should 
be little doubt of its benefits to ocean carriers, shipping public and 
American commerce in general. Through the Maritime Commission it 
affords a unique and powerful control over all regular lines, foreign 
and American, trading our shores, for without the contact I fully believe 
there would be no conferences. 

















Recovery Of Undercharges And Overcharges By 
Or Against Common Carriers By Motor Vehicle, 
Common Carriers By Water And Freight 

Forwarders.* 


(H. R. 1709 and H. R. 3162) 


Mr. Chairman and Gentlemen of the Committee: It is a privilege to 
appear this morning and undertake to discuss these two bills; H. R. 1709, 
and H. R. 3162. 

First, I shall undertake very briefly to outline the legislative history 
of limitations to actions against common carriers and shippers with 
reference to undercharges and overcharges, and next the Congressional 
history of this bill, particularly 1709, and then I shall undertake briefly 
to point out just what the Bill does or would provide. 

With your permission I will limit my remarks to Chairman Crosser’s 
bill, H. R. 1709. 

The other Bill is very similar to Section 1 and Section 5 of the 
Crosser Bill. The difference between the Lynch Bill and the Crosser 
Bill is that in the Crosser Bill you have amendments which would make 
the Statute of Limitations uniform for each part of the Act, whereas 
in the Lynch Bill there are offered amendments only to Part II and Part 
IV as to motor carriers and freight forwarders. 

As to the limitations on actions for undercharges or overcharges by 
or against carriers, the Congress first legislated in the old Act to regulate 
commerce, Section 15, providing that the Commission might fix a rea- 
sonable period of limitations against damages; claims for damages. 

In 1906 in the Hepburn Act a definite period of two years limita- 
tions was fixed with reference to claims of damages by reason of viola- 
tions of the Act by the carriers. 

There have been various amendments and reconsiderations, particu- 
larly in 1910, 1920, 1924 and 1940. 

The Mann-Elkins Act of 1910—the venue was somewhat broadened 
and the State courts were given jurisdiction, with reference to actions 
by the Commission; but the Statute of Limitations against damages or 
reparations was kept at two years. 

In 1920 this legislation appeared after the Act was amended as (3) 
of Section 16 so far as limitations were concerned, and for the first time 
there was introduced into the Act limitations on actions by carriers 
against shippers for undercharges, and that was 16 (3) (a). 

The reparations or damages portion of the Act was designated as 
(b) under (3) of 16 with two years’ limitations, as it had been all of the 
time or since 1906. After a decision by the Supreme Court construing 
the applicability of the period of limitations, the Congress again re- 





* Statement of Honorable W. M. W. Splawn, Chairman, Legislative Committee, 
Interstate Commerce Commission, before the House Committee on Interstate & 
Foreign Commerce, March 28, 1949. 
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viewed this matter and in 1924 added to (3) of 16 a definition of over. 
charges and a limitation on actions by shippers against carriers for over. 
charges, and that was also made 3 years to correspond to the 3 years 
which had been put in the Act of 1920 as limitation against actions by 
the carriers for undercharges. The limitations on actions for damages 
was left at two years. 

In 1940 the matter again was reviewed when Part III was under 
consideration and was added to the Interstate Commerce Act and at that 
time you made the periods of limitation for undercharges and over. 
charges two years to correspond to the two years that had been in force 
since 1906 on claims for reparations and damages for violations of the 
Act. 

So that in 1940 under Part I, so far as railroads, pipe lines, express 
companies and water carriers joining with rail carriers, were concerned, 
limitations were made uniformly two years. The undercharge limita- 
tion which had been put in in 1920 was changed from three years to two 
and that on overcharges which had been put in in 1924 likewise was 
changed from three years to two, as I say, lining those two periods of 
limitation up with the two years that had been in force since 1906 with 
reference to reparations. 

In the new Part III, section 308, for some reason I have never been 
able to learn definitely, where 308 provided for period of limitations as 
to reparations and overcharges, it was made three years. 

Section 308 provided that water carriers through the Panama Canal, 
on the Great Lakes and on the high seas should be liable for reparation 
for damages, and for overcharges, and the period within which the 
remedy would be barred and the right abolished was set at three years. 

Now, as to Congressional history of these proposed amendments, you 
will recall that when Part II was written and added to the Interstate 
Commerce Act and Part IV was enacted some seven years later, that 
you did not put in the general provisions of Part I found in sections 8, 9 
and 16 (1) and (2), and you said nothing about limitations on actions 
by or against common carriers for the recovery of undercharges or over- 
charges in Parts II and IV. 

Since then considerable thought has been given to the matter of 
incorporating in Parts II and IV legislation similar to that which has 
been in effect for some years with reference particularly to overcharges 
and undercharges as provided for in 16 (3) of Part I. 

The bill was introduced in the Eightieth Congress by the Chairman 
of this Committee, Chairman Wolverton. I think the number is 2324. 
This Committee held hearings on that bill and unanimously reported out 
a bill under the No. 2759. 

The Committee, I think, was unanimous in recommending out that 
bill, 2759, which bill provided uniformity as to limitations on actions 
for undercharges and overcharges by and against common carriers, mak- 
ing the appropriate amendments Part II, III and IV. 

The Committee last year, in January, obtained a rule and brought 
the bill out on the floor of the House and after its consideration in the 








i- na >. oe 











JUNE, 1949 875 








—_—_—_— 


Committee of the whole, was favorably reported to the House, and the 
House passed the bill without a negative vote, I think,—that is my 
recollection—if I am in error the record of January 13, 1948, will show 
the vote. 

The bill then went over to the Senate, and the Senate Committee 
on Interstate and Foreign Commerce on March 30, 1948 held a hearing 
on the House bill and on some other bills pending before that committee 
which had been introduced in the Senate. After careful consideration 
of those bills in which that committee, just as you had done, also con- 
sidered the general question of reparations, the Senate Committee on 
Interstate and Foreign Commerce reported out your bill and reported it 
unanimously and favorably. 

In this Congress, the 8lst Congress, Chairman Crosser introduced 

1709 which is the bill this Committee had reported to the House in the 
80th Congress and which had passed the House on January 13 of last 
year. 
" Likewise the same bill was introduced by Senator Reed in the Senate 
as S. 257. Chairman Johnson of the Committee on Interstate and 
Foreign Commerce called the Committee together and the bill was re- 
ported out unanimously in February of this year and is now pending 
before the Senate, this bill, S. 257, being identical with the Crosser bill 
which you are considering this morning, H. R. 1709. 

Now, as to what this bill provides: If you have before you or want 
to refer to it, the copy of the Interstate Commerce Act, if you will turn 
to Section 16, paragraph (3), you will find that the matter of limita- 
tions on actions at law by or against common carriers for undercharges 
and overcharges is treated in Part I of the Act so far as the carriers sub- 
ject to that part are concerned, and in subparagaphs (a), (ce), (d),:(e), 
(g), and (h). 

(a is the paragraph put in in 1920 with reference to undercharges. 

(ce) is the paragraph added in 1924 with reference to overcharges. 

(d) was also put in in connection with overcharges, to provide for 
flexibility in dealing as to the time, providing an extra 90 days under 
circumstances where the carriers would bring in question identical ship- 
ments involving the overcharges with the shippers under the terms of 
paragraph (d). 

(e) sets out when the statute of limitations is beginning to run, 
that is, upon the delivery of the shipment. 

(g) is the definition of overcharges which was written into the Act 
in 1924, when the provision for limitations on overcharges which is now 
paragraph (c) and paragraph (d) was written into the Act and (h) 
deals with the applicability to certain actions a little bit more involved 
than is necessary in amending Parts II, III, and IV. 

Now, if you will look at your bill, 1709, you will note in Section 1 a 
proposed new section of the Act, 204a. In the bill you see there under 
204a six paragraphs numbered (1) to (6). They are identical with the 
paragraphs in 16 (3) to which I have just called your attention, (a), 
(e), (d), (e), (g), and (h), with the necessary changes in wording to 
make the provisions applicable to motor carriers subject to Part IT and, 
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too, in paragraph (6) there to make it clear that the limitations will 
begin to run with reference to actions brought after the bill becomes law. 

Section 5 would provide the identical amendments to Part IV and 
that is a new section in Part IV which would be designated 406a. You 
see there are six paragraphs numbered (1) to (6), being the same para- 
graphs (1) to (6) that you have in Section 1 of the bill which affects 
motor carriers, the only change being to make it clear that these amend- 
ments to Part IV are applicable to freight forwarders. 

Now, Sections 2, 3 and 4 of your bill, 1709, are amendments to see- 
tion 308. 

You will recall that in 1940 in 308, you provided for actions against 
water carriers through the Panama Canal, on the Great Lakes and on the 
high seas for damages and for overcharges and fixed the period of limita- 
tions at three years. 

Now, Section 2 of the bill amends 308 so as to broaden the scope of 
308 to make it applicable to all common carriers by water. 

Now, we turn to section 3 where we get another very important 
amendment to 308. 

Section 3 would delete subparagraph (1) of paragraph (f) of Sec- 
tion 308 and would substitute for that subparagraph (1) four new sub- 
paragraphs, and you will note that they are numbered in the bill (A), 
(B), (C), and (D). 

Now, they follow almost identically (a), (b), (c), and (d) (3) of 
16. 


Then (B) of the bill you see is included here being the same as (b) 
in (3) of 16, dealing with reparations. In 1940, you included repara- 
tions or claims for damages in Section 308. 

(A) is new to Section 308. It refers to undercharges and is sub- 
stantially the same language that the Congress enacted in 1920 and that 
has been (a) of 16 (3) as modified in 1940, changing the three years to 
two years. 

The (B) is not new but under this amendment the period is limited 
to two years. It has been three years since 1940. 

The (C) is with reference to overcharges already 1n 308 of Part 
III. 

This amendment would apply to all common carriers by water and 
limits the period to two years, and then paragraph (D) is that flexible 
paragraph that you find in 16(3) as (d). 

Now, as to the (h) of 16 (3) which is a little complicated and would 
not be applicable, word for word here, there is a subparagraph (b) in 
Section (3) of the bill which adapts paragraph (h) of 16 (3) to Part 
III of the Act. 

That brings us to Section 4 which merely repeals subparagraph (5) 
of paragraph (f) of Section 308, it being obsolete if you enact these 
amendments in Section 3. 

Now, in a word to sum up the reasons for these amendments, they 
are set out in our letter on H. R. 1709, which the Chairman has in- 
corporated in the record. 
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Prompt settlement of freight charges is most essential to orderly 
conduct of business for common carriers. We have these very strict 
laws against rebating and against unjust discrimination, and it is very 
essential that a settlement of the charges be made while the papers are 
intact and the shippers and employees and officers of the carrier com- 
panies, who made the transactions, are still familiar with them. 

The law very definitely requires common carriers to charge the 
published rate. They are required to collect those rates. They are re- 
quired to go to court if they can not collect them otherwise, and obtain a 
judgment against the shipper for the amount specified in the tariff. 

It is recognized that the only way to protect carriers and the ship- 
pers against a creeping in of lax practices is to settle for the amount 
provided in the tariff. If an error is made, that error should be cor- 
rected promptly. There should be every incentive to correct it. 

Now, at the present in Parts II and IV, there is no reference to 
limitations. There is no provision by the Congress for limitation on 
these actions, at law, growing out of errors and mistakes and charging 
less or more than the applicable rate. So that the actions are in the 
State courts and each State has its own statute of limitations. These 
periods of limitation vary from State to State and frequently a shipment, 
interstate shipment, will originate in a State with one statute of limita- 
tions and terminate in a State where one runs into a different length of 
time and it is difficult sometimes for a court to determine what court of 
what State really has jurisdiction and what statute of limitations really 
runs. Some of these States have very long periods for limitations and 
long enough for papers to be destroyed and parties and witnesses to die. 

In the case of these common carriers, particularly if the error has 
run into a large sum of money, it is very important to have it cleared up 
immediately. 

So, this bill would affect uniformity and responsibility and prompt- 
ness. 
It has been argued that two years is too long. We have recom- 
mended two years as a compromise that we believe is reasonable between 
the shorter period that some very able authorities believe would be better 
and be more in the public interest, and a somewhat longer period as advo- 
cated by some others. 

I will, in closing, insert a little statement on limitations, which I 
will ask the clerk of the committee at this time to read. 

The Clerk. (Reading) ‘‘The statute of limitations in section 16 (3) 
of part I and 308 of part III (applicable only to water transportation 
by the Panama Canal, on the high seas, and on the Great Lakes) not only 
bars the remedy but also destroys the liability of carriers and shippers 
upon the expiration of the specified periods. William Dantzer & Co. v. 
Gulf & 8.1. R. R.. 268 U. S. 633. There are no statutes of limitation in 
parts II and IV nor in part III except with respect to the traffic men- 
tioned above. In the absence of such limitations the ordinary State 
statute of limitations of the jurisdiction where the action is brought is 
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generally applied. Bell Potato Chip Co. v. Aberdeen Truck Line, 43 
M. C. C. 337; Button v. A. T. 8. F. Ry. Co., 1 F. (2d) 709; Chicago ¢ 
N. W. Ry. v. Grebarth, 245 F. 334. 

“‘These State statutes not only vary from State to State, but are 
different in character from the mentioned limitations in parts I and III 
of the Act. The State statutes usually are merely procedural defenses 
which the defendant may or may not plead at his pleasure.’’ 
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LOSS AND DAMAGE CLAIM PAYMENTS * 
By Forrest BENNETT, 
Freight Claim Agent, Chicago, Indianapolis & Louisville Railroad 
Mr. Chairman, Chairman of the Program Committee and Gentlemen: 


I am grateful for the privilege of being with you today to explain a 
plan before Rail and Motor (over the road carriers) to reduce Loss and 
Damage claim payments. 

Agents of rail carriers prepare a report at destination covering 
exceptions taken to any shipment entrusted to their care such as Overs 
and Shorts noted in the unloading. These reports are forwarded to 
the Chicago Railroad Over and Short Matching Bureau, operated by rail 
carriers, located in Chicago. 

The Manager of the Matching Bureau matches the Over and Short 
Reports, furnishing a report to the interested agent of any matched, who 
then effect delivery providing such delivery not already effected on proof 
of ownership presented by the consignee. 

The Loss and Damage claim payments for Rail, Express and Motor 
Carriers for 1948 was as follows: 


Rail Carriers — $135,390,664.00 
Express — $ 12,000,000.00 
Motor Over the Road Carriers — $ 30,000,000.00 


The rail carriers loss of LCL entire package freight for 1948 was 
$7,035,195.00 and we are advised that of motor carriers was $9,000,- 
000.00. This loss of entire package freight is one of the large items rail 
carriers are concerned about at this time. 

We hope to secure the cooperation of the motor carriers in an inter- 
change of Over and Short Reports for the purpose of matching and we 
now have this cooperation assured from the Central Motor Freight 
Association, Inc. whose Over and Short Organization voted unanimously 
to cooperate. This organization alone, since June 1948, has cleared 
$35,000.00 in claims between themselves through their Matching Bureau 
brought about by Qver and Short Bulletins issued twice each month. 

This subject is on the docket of the following Organizations: 


Chicago Railway Police and Special Agents Organization who are 
very much interested in securing the cooperation of all concerned. 


The Chicago Claim Conference, in meeting of May 19-20-1949, 
voted to give the plan an eight month trial which they thought would 
develop beneficial results. 


The Local Freight Agents at Chicago, in meeting yesterday, pre- 
pared a resolution to the Railroad General Managers’ Association of 
Chicago, which organization operates the Rail Carriers Over and Short 


* Address before Chicago Chapter, Palmer House, June 3rd. 
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Matching Bureau in Chicago, to arrange an interchange of reports cover- 
ing such Over and Short freight for the purpose of matching and reduc- 
ing the amount of claim payments account of the loss of entire package 
freight. 

Sit is reasonable to assume that a possibility exists at the shippers 
freight docks of mixing shipments for forwarding when we realize that 
trucks of rail carriers, pickup contractors and motor carriers (over the 
road truckers) are at the dock at the same time. 

Due to no cooperative plan in effect between rail and motor car- 
riers to match Over and Short freight, it is felt that the non-existence of 
same directly involves the amount paid by rail carriers of $7,035,195.00 
account of loss of entire package freight and the interested organizations 
feel that much good can be derived from such cooperation. 

We now feel that a cooperative plan is in the making and it is the 
sincere wish that much good will be forthcoming to the benefit of all. 

We earnestly solicit the assistance of this body in what we feel is a 
most worthy cause to the carriers, consignors and consignees alike. 

I thank you for the privilege of being with you. 











JUNE, 1949 





HOW A BILL MAKES ITS WAY THROUGH CONGRESSIONAL MILL * 
Extension of Remarks of 
Hon. Caru ELLIoTtT 
of Alabama 
In THE House or REPRESENTATIVES 
Monday, March 28, 1949 


During the opening months of the Eighty-first Congress a record 
number of bills have been dropped into the hopper. 

But only a tiny fraction of all of the bills introduced will ever get 
on the statute books. 

For example, during the first 75 Congresses, covering 150 years, 
726,933 bills and joint resolutions were introduced. Of this number, 
60,142 became law. That is a little less than 844 percent. 

In this session as in all others, too, a heavy proportion of the bills 
passed will be so-called private laws, dealing with individuals, and also 
one-shot acts for public monuments, holidays, park lands, and the like. 


Pitfalls are Many 


Its a long course, strewn with many pitfalls, that a bill takes before 
it gets congressional approval and becomes a law of the land. 

Where does a Congressman get all the bills he introduces in the 
course of a session? 

Well, he gets them from a lot of places. Actually, he may initiate 
very few himself. And one paradoxical fact is that many of the bills 
which Members of the House and Senate introduce come from sources 
which often are most vocal in declaring that there are too many laws. 
It all depends, it seems, on what kind of laws. 

Anyway, bills sometimes are initiated by Members, and they are 
either written by them or, more frequently, by that branch of the Capi- 
tol’s highly competent permanent professional staff which specializes in 
legislative drafting. 


*Reprinted from Congressional Record of March 28, 1949, pp. A1858-9. In 
placing this article in the record, Honorable Carl Elliott, Congressman from Alabama, 
said: “Mr. Speaker, the Post Office Clerk, official magazine of the United National 
Association of Post Office Clerks, has in its March 1949 issue a most interesting and 
readable article on how laws are enacted by the Congress of the United States. The 
— perhaps contains some minor inaccuracies, but its clarity and brevity commend 
it. 
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Then there are bills which Members introduce at the request of 
Federal departments and agencies. And there are still others, in most 
sessions the greater proportion of all, which Congressmen introduce at 
the request of individuals and organizations, and for purposes incredibly 
varied. Some of these proposals are sound and eventually become law. 
Some which are not sound also become law if sufficient pressure is ex- 
erted in their behalf. Still others reflect seemingly unlimited imagina- 
tive flights on the part of their hopeful authors. But the good and the 
bad, the big and the small, all follow the same course. 

There is a different procedure for introducing a bill in each branch. 

In the House, a member takes his bill and literally drops it into the 
hopper. That’s a wooden box located on the clerk’s desk in front of 
the Speaker. 

A Senator rises and waits for the Presiding Officer to recognize him. 
png being recognized, he announces that he is sending the bill up to the 

esk 















































The first thing that those who run the legislative machine have to 
decide is what committee shall handle the bill. In most cases that isn’t a 
difficult decision since the rules afford a clear guide; but occasionally 


there are close questions and these are decided by the Speaker or by the 
President of the Senate. 















The Journey Begins 


Clerks record the title of the measure and give it a number. After 
each day’s grist is collected and prepared the bills are delivered to the 
Government Printing Office. The printed copies are returned to the 
House and Senate document rooms. 

In committee most bills first go to a sub-committee. Here, in due 
course, or not, as the case may be, the bill is considered and its pros and 
cons given preliminary thorough investigation. Many, but not all, of 
the hearings so widely publicized are actually sub-committee rather than 
full committee hearings. 

The subcommittee goes over the bill and on the basis of what it has 
learned it either changes, approves, or kills it. The latter result it cam 
achieve simply by taking a very long nap on it; and thousands of bills 
every session never get beyond subcommittee reference, either by failure 
to act or by direct negative vote. 

On relatively rare occasions action will be taken to force a bill out 
of committee. It is possible for House Members to take a bill away from 
a committee by petition and bring it on the floor for action. A Senate 
committee can be discharged from consideration of a bill through a 
motion passed by a majority of the Senators present. 

If a bill is given a subcommittee O. K. it then goes to the full com- 
mittee where the same things can happen. If the committee gives its 
approval, also, the bill then goes to the House. 










































































Unanimous Consent 
There’s a quick way to get action, used chiefly on minor bills. 











They’re put on a separate calendar for action by unanimous consent. 
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There is only one drawback to that method, and it’s a serious one, 
namely, that objection by a single member can upset the applecart. 

In the case of all major legislation there is still another hurdle, the 
Rules Committee. However, the Eighty-first Congress in one of its first 
acts took away from that body a good deal of its erstwhile life-and-death 
power over legislation. Now, if the Rules Committee fails to report on 
a measure within 21 days or does so adversely, the bill can be called up 
for House consideration by the chairman of the committee in which it 
originated. And the Speaker is required to regard such a request as a 
point of highest privilege. : 

If the Rules Committee gives the green light, it comes out with a 
resolution which states the conditions under which the bill is to be 
handled on the floor—length of time for debate and the like. That reso- 
lution then is acted upon. 

In the Senate there now is no limitation on debate. Thus, the fili- 
buster is practicable only in the Upper House. Speeches on the floor do 
not, in general, have great influence on the course of legislation. Most 
important determining factor is the decision of the majority party to 
support or oppose; and facts brought to light in committee. 

As soon as a bill is passed by either House or Senate it becomes 
technically an act. But it is still commonly referred to as a bill. 


Now It’s An Act 


When the House has passed a bill it achieves a new dignity. The 
version as finally approved—and it may have gone through dozens of 
transformations in the process, often being completely revised with the 
single exception of the enacting clause—it is printed on fancy light blue 
paper and is signed by the Clerk. In the Senate, acts are printed on 
fine white paper and are signed by the Secretary. 

Then the House which has passed the bill sends it to the other side 
of the Capitol. It once more may go through the same committee-hear- 
ing routine. In both Houses committee decisions as to the disposition of 
bills always is made in executive session. 

In many cases the House and Senate approve measures in which 
there are differences. That happens almost always on major legislation. 
This means the measure must go to conference. The presiding officers of 
each Chamber appoint conferees who then try to iron out their differ- 
ences. If language has been approved by both House and Senate it is 
not subject to change by the conferees. The conference report goes be- 
fore the two Houses for action. 

These reports are not subject to amendment. They must be voted 
either up or down, as is. If they are rejected the conferees are given 
instructions on the disputed points. Sometimes it takes quite a bit of 
doing to reach final agreement. 

Let’s say, now, that Congress finally has finished all of its work 
on a given piece of legislation by approving the conference report. 
What’s next in the long journey? 

First there is a routine for getting the bill to the White House. 
That responsibility rests on the House which initiated the legislation. 
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A new bill is printed, without numbered lines, and single large 
sheets are used, with printing on one side only. The President of the 
Senate and Speaker affix their signatures. The signed bill then is sent 
to the White House by messenger and is promptly popped into a safe, 
At the same time, duplicate but unsigned copies of the measure are dis. 
tributed to the Budget Bureau, Justice Department, and other agencies 
for review and then are returned for or against Presidential approval. 


Signing Ceremony 


When the President signs the official copy it becomes law. On very 
rare occasions a bill awaiting signature has been lost in the White House 
mazes, but that happens so infrequently it becomes a page 1 story when 
it does. Most bills are signed without fanfare. Sometimes, however, a 
ceremony is made of the signing and the President will give the pen to 
one who has been closely identified with the legislation from its inception. 
Often more than one pen is used—and there are cases when half a dozen 
and more have been distributed to persons watching the ceremony. 

If the President vetoes the bill it is returned to the House which 
initiated it. The measure must muster a two-thirds majority in both 
House and Senate to become a law without the President’s signature. 
If the President doesn’t sign a bill within 10 days after it reaches him— 
not counting Sundays—it becomes a law anyway. But if Congress 
adjourns in the meantime the measure does not become law unless he 
signs it within the 10-day limit. This is known as a pocket veto. 

But even after approval the long hard row still isn’t over for the 
legislation. It must be sent to the State Department where it receives a 
number and is published as a socalled slip law, which means that it is 
printed individually. After each session these are consolidated and 
bound in a volume called the United States Statutes at Large. All 
permanent laws of general application currently in force are included 
in the Code of the Laws of the United States of America and supple- 
ments issued after each regular session of Congress. 


Various Resolutions 


Many persons are confused by the different types of resolutions 
adopted by Congress. A joint resolution is acted upon by both Houses 
and must have Presidential approval, and has the force of law. A con- 
current resolution does not require Presidential action. It’s not a public 
law but deals with issues over which House and Senate have jurisdiction 
concurrently. A simple resolution is the action of one House on matters 
of special concern to it. Bills are either public or private—the former 
dealing with matters of general application (such as taxes, the Marshall 
plan, appropriations for Federal departments), the latter having to do 
with persons, many of them involving compensation in varying amounts. 

The investigation and planning that go into a major piece of legisla- 
tion is far more complex than is generally realized, and those whose 
duties bring them into constant contact with Congress have a genuine 
respect for its members, a cross-section of the 148,000,000 people of 
America. 
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— BILLS INTRODUCED IN CONGRESS 

ge The following Bills have been introduced in the 81st Congress: 
he Administrative Court 

te H. R. 4661—To Create (Identical with S. 684) 

~ Administrative Practitioners 


al. §, 1928—To Protect the public with respect to practitioners before Ad- 
ministrative Agencies. 


Anti-Trust Laws 


= §.1910—Statutes of Limitation—To provide a uniform period of limita- 
= tions within which treble damage actions may be instituted 


under the anti-trust laws. 
to H. R. 4768—Transportation Costs—To legitimatize freight absorptions 


n. not resulting from collusive or illegal conspiracies. (Identical 
en with S. 236 (as proposed to be amended) and with H. R. 4669) 
ch Fair Labor Standards Act of 1938 

th H. R. 4552—To Amend—make minimum wage 75c per hour. 

= Lobbying 

“ §. Con. Res. 41) —To establish a Joint Congressional Committee on 


Lobbying Activities, and for complete investigation 
™ H. Con. Res. 62), of lobbying activities. 


3a Practice of Law Before Governmental Departments 

id §. 1944—To protect public with respect to practice of law, by those other 
Il than duly licensed attorneys and counselors at law, before the 
of U. S. Government Departments, bureaus, commissions, and 
le- agencies and in the U. S. Tax Courts. (Bill printed in full 


elsewhere in this issue of the JOURNAL. ) 
Railroad Retirement Act 


§. 1826—Annuities—Half salary or wages, based on 5 highest years of 


ns earnings, with 30 years service. 

368 

n- 8. 1868—To Amend—Annuities at half-salary or wages, based on 5 
lie highest years of earnings, with 30 years service. (Identical with 
on S. 1826 and H. R. 4123) 

T'S 


H. R. 4589—Survivor Benefits—To Amend—To reduce from six to four 
the number of quarters of coverage required for an employee to 
all be insured for survivor benefits. 


H. R. 4590—To Amend— Annuities. 








I. C. C. PRACTITIONERS’ JOURNAL 





Railway Labor Act 


H. R. 4687—To Amend—To include water carriers and their employees, 
and persons engaged in loading or unloading such carriers, 


Standard Time ad 


H. R. 4764—To provide that standard time shall be the measure of time 
for all purposes and to authorize Congress to establish daylight 
i savings time for any year by concurrent resolution. 


Taxation—Mexican Railroad Workers 


S. 1852—To refund income taxes deducted from wages of Mexican rail- 
road workers who have returned to Mexico. 


Transportation Tax 
H. R. 4751—To repeal tax on transportation of persons. 
Twenty-Eight Hour Law 


H. R. 4737—To Repeal—Substitute new ‘‘ Interstate Livestock Protection 
Act.’’ (Identical with S. 1821) 


U. S. Maritime Commission 


H. J. Res. 235—To continue authority to sell, charter, and operate vessels, 
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SENATOR MYERS OUTLINES SCOPE OF SENATE TRANSPORTATION INQUIRY 


On May 28, Senator Francis J. Myers (D-Pa.) outlined the scope 
of a Senate investigation of the nation’s domestic surface transportation 
system as encompassing ‘‘every aspect of the problem.”’ 

The Pennsylvania senior senator has been designated by Chairman 
Edwin C. Johnson (D-Colo.) of the Senate Committee on Interstate and 
Foreign Commerce to head the five-man subcommittee which is making 
the transportation inquiry under Senate Resolution 50, approved earlier 
this year. 

‘‘A subcommittee staff has been appointed and is now engaged in 
the compilation of basic data for use in the investigation,’’ Myers an- 
nounced. ‘‘This staff will lay the groundwork for explorations by the 
Subcommittee members into matters of policy and operation.’’ 

Myers said the inquiry would include a ‘‘comprehensive study”’ of 
the operations of ‘‘all domestic land and water transportation facilities,’’ 
including the following: 


Steam and electric railroads. 

. Inland water carriers. 

Motor carriers of passengers and freight. 
. Railway Express Agency. 

. Pullman Company. 

. Pipe lines. 

. Railroad holding companies. 

. Freight forwarders. 


0 IS OV CODD 


Myers said: ‘‘ We are particularly interested in factors such as the 
effect of large expenditures of public funds and of private funds upon 
transportation charges to the public, and to what extent transportation 
rates are reflected in the cost of goods and services to the consumer. 

‘‘We want to determine whether existing transportation policies 
conform to the national transportation policy as set forth in the Trans- 
portation Act of 1940—and whether changes of any nature are required 
in that policy in view of changing conditions in the economy generally. 

‘We want to determine whether present policies in domestic land 
and water transportation provide for fair and impartial regulations; for 
the promotion of safe, adequate, economical and efficient service; for the 
fostering of sound economic conditions in transportation and among the 
several carriers. 

‘We want to know whether they provide for the establishment and 
maintenance of reasonable charges for transportation services; for the 
promotion of cooperation with the several states; for the development, 
coordination and preservation of a strong national transportation system 
by rail, air, water, and highway. 

**We are going to look into the status of wage levels and working 
conditions in the transportation field. 

‘*We also seek to learn whether our transportation system is ade- 
quate not only to meet the needs of an expanding American economy and 
our postal service but whether it is adequate in terms of national defense 
needs. ’’ 
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Serving with Senator Myers on the Subcommittee are Chairman 
Johnson of the parent committee and Senators Lyndon B. Johnson 
(D-Tex.), Clyde M. Reed (R-Kans.), co-author with Myers of S. Res. 50 
creating the inquiry, and John W. Bricker (R-Ohio). 

The Subcommittee staff, headed by Mr. E. R. Jelsma, has been estab. 
lished in Room 138 of the Senate Office Building. Chairman Myers said 
all inquiries on Subcommittee activities should be directed to that 
address. 

















Ten Hearing Examiners At I. C. C. Approved By 
Civil Service Commission 


Ten of the Hearing Examiners of the I. C. C., who were disqualified 
by the Report of the Board of Consultants of the Civil Service Commis- 
sion have received their certificates designating them as permanent Hear- 
ing Examiners. 

Two of the original twelve who were mentioned in the Report of the 
Board of Consultants of the Civil Service Commission have been notified 
that their cases have been reviewed and the original rating has been 
afirmed. Their cases have, therefore, been referred to the Civil Service 
Commission’s Board of Appeals and Review for further determination 
under procedures prescribed by that Commission. 

Both of these men have served their country during the war. One 
examiner is a veteran of World War I and the other is a veteran of both 
wars. 
Mr. R. Granville Curry will continue to appear as counsel for the two 
who were found not qualified, and it is the hope of our members that the 
final outcome will result in the approval of both of these gentlemen. 

At this time, we want to express our sincere appreciation for the 
wholehearted support we have received from our membership in connec- 
tion with this matter. 














Rail Transportation 
By A. Rea WiruuiaMs, Editor 


COURT PROCEEDINGS 
Intrastate Rates—Texas and Louisiana 


The states of Texas and Louisiana have asked the Supreme Court of 
the United States to set aside an order of the I. C. C. requiring intra- 
state rail carload rates on dense soda ash in Texas and Louisiana to be 
increased by 4 cents a hundred pounds above the levels prescribed by the 
Texas and Louisiana Commissions. It is alleged that the I. C. C. acted 
without sufficient evidence to justify the order under Section 13(4) of the 
Interstate Commerce Act. 





Lehigh Valley Readjustment Proceeding 


A suit filed in the Supreme Court of New York against the Lehigh 
Valley Railroad Company challenges that carrier’s debt readjustment 
program recently approved by the I. C. C. under the Mahaffie Act. This 
is the first suit filed in court since the enactment of that law relating to 
a proceeding under the Act. Counsel for the carrier announced that 
there is no ground for the action and no merit in it. 





Lincoln Anti-Trust Suit 


Federal Judge Delehant on May 5 granted the AAR and other de- 
fendants in the Government’s antitrust suit at Lincoln, Nebraska, a 
further extension of time within which to file supplemental pleadings and 
the specification of additional grounds of objection to testimony here- 
tofore offered by the Justice Department. Under the provisions of the 
court’s order of February 2, 1949, these matters were to have been filed 
on May 2. At the request of the defendants, however, the court granted 
an extension of forty-five days after the entry of final orders by the ICC 
in Section 5a Application No. 2, Western Traffic Association and Section 
5a Application No. 7, filed by railroads in regard to per diem, mileage 


and demurrage and storage agreements, or until further order of the 
court. 





FINANCE MATTERS 
A. & D. Mahaffie Act Application 


In F. D. 16171—Atlantic & Danville Railway Company Securities 
Modification, the time for the making of assents or revocation of assents 
to the plan of alteration or modification of the applicant’s securities and 
instruments was extended by the I. C. C. until June 15, 1949. 
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Lackawanna & Wyoming Valley Reorganization 


Bondholders of the Lackawanna and Wyoming Valley Railroad filed 
a petition in the U. 8. District Court for the Middle District of Pennsyl- 
yania, at Scranton, Penna., on May 13, seeking reorganization under 
Section 77 of the Bankruptcy Act. The petition was filed by the bond- 
holders’ protective committee for the 5 percent first-mortgage gold bonds 
of the Company. 

An examiner of the I. C. C. has recommended rejection of a plan to 
extend the maturity date of the first mortgage bonds of this carrier from 
August 1, 1951 to August 1, 1996. 





Pere Marquette Merger 


In F. D. 15228—Pere Marquette Railway Company Merger, Etc., the 
I. C. C., upon reconsideration, has found that, subject to the conditions 
prescribed in its report of April 1, 1947, the merger of the properties 
and franchises of the Pere Marquette Railway Company into the Chesa- 
peake & Ohio Railway Company for ownership, management and opera- 
tion, and the acquisition by the Alleghany Corporation of control, 
through the Chesapeake & Ohio Railway Company, of the properties, 
franchises, rights, title, and interest of the Pere Marquette Railway 
Company, are transactions within the scope of Section 5(2) of the Inter- 
state Commerce Act; that the terms and conditions proposed, modified so 
as to eliminate the provision for cash alternatives to conform with the 
ruling of the Supreme Court of the United States in Schwabacher v. 
United States, 334 U. S. 182, are just and reasonable; and that the trans- 
actions will be consistent with the public interest. 





Richmond F. & P. Stock 


The Richmond, Fredericksburg & Potomac Railroad Company has 
been granted authority by Division 4 of the I.C. C. to issue $10,834,800 
of capital stock, of varying classes, to be exchanged for outstanding stock 
of varying classes. 





FORMAL MATTERS 


Alabama Intrastate Fares 


In Docket 30015—Alabama Intrastate Fares (1948), the I. C. C. has 
issued an order dated April 27, 1949, amending its order of February 28, 
1949, so as to make that order become effective July 1, 1949, upon not 
less than 30 days notice. 





Government Reparation Cases 


The I. C. C., over Justice Department objections, has permitted 22 
railroad unions to intervene in the Government’s $2,000,000,000 repara- 
tions suit against the Nation’s railroads. The Government contends the 
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railroads overcharged it for hauling Federal freight shipments during 
the war. The railroads argue that, if anything, the Government paid less 
than private shippers during the war. The Justice Department opposed 
union intervention, telling the I. C. C. the unions only entered the case to 
‘‘embarrass’’ Federal efforts to get reparations ‘‘for all the taxpayers.”’ 

The unions claim that widespread unemployment and hardship 
would result if the railroads were forced to hand over the $2,000,000,000. 





RFC Reparation Case 


In Docket No. 29945, R. F. C. v. Alabama Great Southern R. R. Co. 
Et Al., wherein the RFC seeks reparations of $148,278.94 in connection 
with shipments of tin ore and tin concentrates in carloads, from January 
22, 1943 until December 10, 1946, from North Atlantic Ports to Texas 
City, Texas, Examiner Howard Hosmer has recommended that the com- 
plaint be dismissed. 





Destruction of Railroad Records 


Division 1 of the I. C. C. has issued an order, dated May 12, 1949, 
amending its ‘‘Regulations to Govern the Destruction of Records of 
Steam Railroads, Issue of 1945.’’ 





Transportation of Explosives 


In Docket No. 3666—Transportation of Explosives, Division 3 of the 
I. C. C. has issued an order dated May 19, 1949, amending the Regula- 
tions for the Transportation of Explosives. 





LEGISLATION 
Lobbying Investigation 


H. Con. Res. 62, authorizing a joint Congressional Committee of 7 
members of the House and 7 members of the Senate to investigate lobby- 
ing, was adopted by the House on May 18. As adopted by the House, 
the investigation would include the lobbying activities of Government 
agencies as well as those of private interests. The resolution was sent to 


the Senate, where it will be considered by the Senate Committee on the 
Judiciary. 





Radio Communications Bills 


Hearings on H. R. 378 and H. R. 530, which would authorize the 
I. C. C. to require common carriers by railroad to install and maintain 
communications systems and to establish and observe operating rules, 
regulations and practices intended to promote safety of employees and 
travelers on railroads, were held by a subcommittee of the House Com- 
mittee on Interstate and Foreign Commerce on May 18. Testimony in 
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opposition to these bills was presented by representatives of the AAR and 
of the American Short Line Railroad Association. ; 

Testimony in support of the bills was presented by representatives 
of the railway labor organizations. 

The Senate Committee on Interstate and Foreign Commerce held 
hearings on S. 238, a similar bill, on May 19, at which time testimony in 
support of the bill was presented by representatives of railway labor 
organizations. 





Federal Traffic Department 


§. 1809, to simplify the procurement, utilization and disposal of 
Government property and to reorganize certain agencies of the Federal 
Government, has been favorably reported by the Senate Committee on 
Expenditures in Executive Departments. The bill, as reported, contains 
certain provisions for the establishment of a Traffic Management Agency 
in the Government. The bill is in line with the recommendations of the 
Hoover Commission on Government Reorganization. 





Mail Pay 


S. Res. 34, providing for an investigation by the Senate Committee 
on Post Office and Civil Service of contracts with railroads, air lines and 
steamship companies for transportation of mail, was adopted by the 
Senate on May 6. 





Railway Labor Act Amendment 


__ H. R. 4687, to amend the Railway Labor Act so as to make its pro- 
visions apply to common carriers by water engaged in commerce between 
the Continental United States and the Territories and possessions, and 
to the employees of those carriers, as well as to persons engaged in the 
sg or unloading of such carriers, was introduced in the House on 

ay 16. 





Railway Mail Pay Bill 


S. 1596, to authorize the Post Master General to enter into special 
agreements for certain switching services by railroad common carriers, 
and for other purposes, was the subject of a further hearing before a 
subcommittee of the Senate Post Office Committee on May 25. Propon- 
ents of the bill were heard on April 26. 





Railroad Pay Days in New York State 


Governor Dewey has vetoed a bill to amend the New York State 
Labor Law which would have compelled the railroads in that State to 
pay all employees on a weekly basis instead of semi-monthly. 
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Salaries of ICC Commissioners Et Al 


H. R. 1689, to increase the compensation of heads and assistant heads 
of executive departments and independent agencies, was favorably re- 
ported by the House Post Office Committee on May 9. Under the bill, as 
reported, the salaries of the members of the I. C. C. and the Railroad 
Retirement Board would be $16,000 annually. 





Transportation Inquiry 


The subcommittee of the Senate Committee on Interstate and Foreign 
Commerce which will conduct the Transportation Inquiry, pursuant to 
S. Res. 50, has announced that E. R. Jelsma has been placed in charge of 
the domestic transportation study. He is now a member of the staff of 
the Committee, and was formerly Deputy Fiscal Director of the Navy 
Department. Senator Myers, Penna., is Chairman of the Subcommittee. 
Other members are Senators Johnson, Texas; Johnson, Colorado; Reed, 
Kansas, and Bricker of Ohio. 





MISCELLANEOUS 
Mobile Radio Frequencies 


The Federal Communications Commission issued a public notice on 
May 3, relating, among other things, to railroad radio service. At the 
same time, the Commission issued a comprehensive report and order 
making over-all revisions in its rules governing, and the frequencies 
employed by, the varied specialized nonbroadcast radio services. 

In its report the Commission revised the frequency allocations made 
by it in 1945 to the Railroad Radio Service, reducing them from 60 to 41 
in the Chicago area and to 39 elsewhere. 

The action by the Commission resulted from a proceeding instituted 
by it in May 1948, in Docket 8972—Notice of Proposed Rule-Making. 





U. S. Chamber of Commerce—Transportation Resolutions 


The 37th Annual Meeting of the United States Chamber of Com- 
merce, which was held in Washington recently, adopted a series of reso- 
lutions pertaining to transportation. Maintenance of a strong trans- 
portation system was urged by the Chamber, which said that the 
substance of the ‘‘just compensation”’ principle set forth in section 15a 
and similar sections of the Interstate Commerce Act should be ‘‘specifi- 
cally made a part of the National Transportation Policy by congressional 
mandate and recognized by other governmental agencies dealing there- 
with and no other Act should be administered or interpreted to impair 
this National Transportation Policy.’’ Regulatory agencies, the Chamber 
also said, should continue to be given full latitude to discharge their rate- 
making responsibilities in the light of the facts before them, governed 
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only by broad principles set forth in the statutes and Congress should 
refrain from legislating rates, rate bases, or restrictive rate-making 
principles. The Chamber also called for a continuation of the existing 
law which permits carriers to enter into carrier agreements as to rates, 
subject to safeguards imposed by the regulatory body. 

It also took the position that regulation of all interstate or inter- 
national transportation for hire ultimately should be vested in a single 
regulatory body; for a further reasonably limited time, development of 
air transportation, domestic and international, should be under separate 
regulation ; a similar temporary exception should be made with respect 
to international ocean transportation, and all such regulatory bodies, per- 
manent or temporary, should report direct to Congress. 

The Chamber also declared that Congress should take any necessary 
action to permit operators of one form of transportation service to oper- 
ate other forms within reasonable territorial limits. upon making an ade- 
quate showing to the appropriate regulatory authorities that it would 
be in the public interest and not unduly restrain competition. The posi- 
tion also was taken that government aid to any form of domestic trans- 
portation should be limited to a reasonable developmental period and 
gradually be withdrawn as the industry becomes established. Legisla- 
tion, federal or state, which interferes with the proper functions of man- 
agement with respect to limits of lengths of trains, so-called full crews, 
establishment of a six-hour basic work day, in transportation or other- 
wise, is not warranted by any economic or safety consideration and pro- 
posals of this character should be opposed and any existing law contain- 
ing such provisions should be repealed, the Chamber said. 





SERVICE ORDER 


Revised Service Order 562, issued by Division 3 of the I. C. C. on 
May 13, 1949, grants to Homer C. King, Director of the Bureau of Service 
of the I. C. C., authority, as Agent of the I. C. C., to authorize diversion 
and rerouting of loaded and empty freight cars from and to any point in 
the United States whenever in his opinion an emergency exists whereby 
any railroad is unable to move traffic currently over its lines. The order 
became effective at 12.01 a.m. on May 26, 1949, and is to expire at 11.59 
p.m. on May 25, 1950. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued a preliminary summary of steam railway accidents for the 
month of March 1949, and for the first three months of 1949, as compared 
with similar periods in 1948. In March 1949 two passengers were killed 
and 187 passengers were injured in train and train service accidents. 
During that month 36 employees were killed and 1907 employees were 
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injured while on duty. During the first three months of 1949 five pas- 
sengers were killed and 631 passengers were injured in train and train 
service accidents, as compared with 20 passengers killed and 1,018 in- 
jured in such accidents during the first three months of 1948. 

During the first three months of 1949, 110 employees were killed and 
6,075 were injured while on duty as compared with 170 killed and 8,597 
injured while on duty during the first three months of 1948. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,215,212 employees at the middle of the month of April 1949, a 
decrease of 3.37% as compared with the middle of the month of April 
Pt and an increase of 1.67% as compared with the middle of March 
49. 
Railway employment at the middle of the month of April 1949 was 
121% of the 1935-1939 average. 





Railway Equipment 


Class I railroads and railroad-owned private-controlled refrigerator 
car companies put 10,027 new freight cars in service in April. During 
the first four months of 1949, these companies put 37,520 new freight 
cars in service. 

During the first four months of 1949 the Class I railroads put 657 
new Diesel locomotives and 32 new steam locomotives in service. 

All railroads and private car lines had 62,369 new freight cars on 
order on May 1, 1949. Class I railroads had 11,072 new locomotives on 
order on May 1, 1949. These include 1130 Diesel, 38 steam, and 4 electric 
locomotives. 





Revenue Freight Loading 


Loading of revenue freight for the week ended May 14, 1949, totaled 
771,736 cars. This was a decrease of 75,209 cars, or 8.9 per cent below 
the corresponding week in 1948 and a decrease of 116,472 cars, or 13.1 per 
cent below the corresponding week in 1947. 

Loading of revenue freight for the week of May 14, increased 3,399 
cars, or four-tenths of one per cent above the preceding week. 

Coal loading amounted to 157,404 cars, a decrease of 37,346 cars 
below the corresponding week in 1948, but an increase of 155 cars above 
the preceding week this year. 





Net Railway Operating Income 


Net railway operating income of Class I railroads in March 1949, 
totaled $65,417,192 compared with $60,724,331 for the same month in 
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1948, according to reports filed by the carriers with the Bureau of Rail- 
way Economics of the Association of American Railroads. For the first 
three months of 1949, net railway operating income, before interest and 
rentals, totaled $128,415.886 compared with $142,646,580 in the same 


period of 1948. 





Railway Operating Revenues 


Based on advance reports from 83 Class I railroads, whose revenues 
represent 81.1 per cent of total operating revenues, the AAR has esti- 
mated that railroad operating revenues in April, 1949, increased 1.3 per 
cent as compared with the same month in 1948. The estimate covers op- 
erating revenues only, and does not take into account substantial in- 
ereases in operating expenses that have taken place since April, 1948, as 
aresult of increases in wage rates and material prices. 

Estimated freight revenue in April 1949, was greater than in April, 
1948, by 2.3 per cent, but estimated passenger revenue decreased 2.8 per 
cent. 





National Railway Operating Income 


The following table showing net railway operating income for the 
years 1936 to 1948, is excerpted from ‘‘Monthly Comment on Transpor- 
tation Statistics’? issued by the Bureau of Transport Economics and 
Statistics of the I. C. C., dated May 11, 1949: 








Year Freight service Passenger service Total * 

Millions Millions Millions 
1936 $ 891.7 d $233.3 $ 667.3 
1937 827.1 d 241.6 590.2 
1938 626.3 d 255.3 372.9 
1939 837.9 d 250.9 588.8 
1940 942.5 d 262.1 682.1 
1941 1,223.1 d 226.1 998.3 
1942 1,394.4 89.3 1,484.5 
1943 1,080.0 279.8 1,359.8 
1944 871.3 234.1 1,106.3 
1945 620.6 230.1 852.1 
1946 759.7 d 139.7 620.1 
1947 1,206.4 d 426.5 780.7 
1948 1,561.2 d 559.9 1,002.0 





* Includes relatively small amounts not related to freight or pas- 
senger services. 





Railway Traffic Units—Wages 


The following table, excerpted from ‘‘Monthly Comment on Trans- 
portation Statistics,’’ issued by the Bureau of Transport Economics and 
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Statistics of the Interstate Commerce Commission, dated May 11, 1949, 
shows for the 10-year period, 1939-1948, the total number of employee 
hours paid for and the total compensation paid employees in comparison 
with the number of traffic units handled (revenue ton-miles plus twice 
the revenue passenger miles). 














Year 1 2 3} 4 5 
Millions Millions Billions 
1939 2,488.6 $1,863.3 378.8 152 203 
1940 2,615.9 1,964.1 420.9 161 214 
1941 2,989.8 2,331.7 533.9 179 229 
1942 3,441.0 2,932.1 745.4 217 254 
1943 3,816.4 3,520.9 902.7 237 256 
1944 3,996.9 3,858.0 928.2 232 241 
1945 3,981.3 3,859.9 864.1 217 224 
1946 3,633.3 4,170.2 721.3 199 173 
1947 3,613.4 4,350.2 746.5 207 172 
1948 3,546.2 2 4,730.2 720.9 203 152 
% increase 
1948 over 
1939 42.5 153.9 90.3 33.6 d 25.1 
d Decrease. 
1 Represents revenue ton-miles plus twice revenue passenger-miles. 
2 Partly estimated. 


Column 1—Hours Paid For (Millions) 
2—Total Compensation (Millions) 
3—tTraffic Units (Billions) 
4—Traffic Units per Hour Paid For 

5—Traffic Units per Dollar of Compensation 
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Motor Transportation 
By Harry E. Boor, Editor 


Commission Holds That Low Rate For Leasing Of Trailers To A 
Shipper Is A Rebate 


In a recent decision of Division 3 of the Interstate Commerce Com- 
mission, it was held that a lease by a motor common carrier of a trailer to 
a shipper for movement by rail empty to the shipper’s plant and in the 
reverse direction by rail loaded, back to the motor carrier at a less than 
compensatory rate, is or amounts to rate rebating, and the rates published 
for this service are unlawful. This was held in Docket I. & S. M-2986, 
Charges for Use of Trailers. 

A Providence, Rhode Island, carrier had proposed to lease trailers 
toa shipper at a rate of $2.64 per day, with the shipper paying the rail 
charges for transporting the trailers empty from Providence to a point in 
New Jersey, and also loaded from the point in New Jersey back to Provi- 
dence, where the carrier would pick up the loaded trailers and make dis- 
tribution to final destinations over the carrier’s operating rights. 

Division 3 held that since the trailers would be leased to the shipper 
without any motor power or drivers, and the responsibility for the 
trailers either loaded or empty would be on the shipper at all times, the 
leasing arrangements were, therefore, not constituting carriage for hire 
subject to the Commission’s control. The Commission further held that 
this activity was not an extension of the carrier’s for-hire operations. 
Notwithstanding these findings, Division 3 held: ‘‘We have indirect 
power over the term of leasing arrangements which result in some viola- 
tion of the Interstate Commerce Act.’’ In this case the Division found 
that the violations occur when terms of the lease are so favorable to the 
shipper-lessee, that the real consideration for the lease must be found 
elsewhere, namely in the freight which the lessee ships over the lines of 
the carrier-leasor. Division 3 further found that the proposed charge in 
this case was not compensatory, and since the carrier would have to 
depend upon the rates for the shipments over his regular motor carrier 
routes, it amounted to a concession as prescribed by the Elkins Act. 





National Labor Relations Board Uses “Right Of Control’’ Test For 
Independent Contractors. 


In a recent National Labor Relations Board decision on the question 
of union representation, the ‘‘right of control’’ test was used in de- 
termining whether a group engaged in trucking work were motor carrier 
employees or independent contractors. In this particular case, the Team- 
ster’s Union had petitioned to represent drivers of trucks used in con- 
nection with the company’s business. The NLRB held that the drivers 
were independent contractors after finding that: (1) each driver owned 
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his own truck and paid for all of his gasoline, incurred his insurance; 
and, (2) the sole compensation of the driver for hauling for the employer 
is 5¢ a ton mile for loads hauled ; and, accordingly, his net earnings repre- 
sent the difference between such compensation and his expense in operat- 
ing trucks. Other determining factors in coming to its conclusion were 
that the drivers had their names and telephone numbers on the trucks; 
the drivers did hauling for other firms; the drivers frequently purchased 
material from their employer and sold it on their own; there were no 
regular working hours for the drivers; the employer had no direction as 
to routes to be taken by the drivers; no Social Security tax was taken 
from the drivers’ pay, and the drivers did not receive any vacation as 
did the regular employees in other parts of the business. For these rea- 
sons NLRB refused to grant the Teamsters’ Union its petition to repre- 
sent the drivers of these trucks used in the company’s business. 





Briefs Filed In The Exempt Agricultural Commodities Case 


Briefs have been filed by the Department of Agriculture, various 
Growers’ Associations, the Railroads and the Motor Carrier Industry in 
MC-C-968, Determination of Exempted Agricultural Commodities. The 
brief for the Motor Carrier Industry was filed jointly by the American 
Trucking Associations and the Regular Common Carrier Conference of 
the American Trucking Associations; and the Railroad brief was filed on 
behalf of Class I Rail Carriers in the Western District and Eastern Rail- 
roads and Southern Carriers. 

Many of the parties joined together in briefs so that there were only 
thirteen briefs filed by the seventy appearances in the case. In the motor 
carrier brief, they requested that the Commission define ‘‘manufactured’’ 
product as follows: ‘‘Any commodity, taken from the field, or from its 
original source, and transported beyond the confines of such source, be- 
comes a manufactured product when it receives any treatment or process- 
ing after such first transportation.’’ The brief of the Railroads con- 
tended that the principles of the Harwood case should be adopted by the 
entire Commission in determining the practical exemptions of Section 
203(b) (6) of the Interstate Commerce Act. This brief further held that 
anything which results in changing the basic characteristic of the raw 
material should remove the material from the case of non-manufactured 
agricultural commodities. The brief of the Department of Agriculture 
was probably the longest one filed, it being 183 pages. This brief sought 
the reversal of the Commission’s ruling in the Harwood case, and sug- 
gested 7 conclusions which the Commission should determine from the 
record, namely : 


(1) Farmers and handlers of agricultural commodities at all levels 
have a bona-fide need for exempt motor carrier service; 


(2) That there is a growing ground-swell of opposition to the trend 
of decisions that preclude or limit the use of exempt motor car- 
riers by the agricultural community ; 
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(3) It is scientifically and analytically possible to determine what 
constitutes an unmanufactured agricultural commodity or a 
manufactured product under the terms of Section 203 (b) (6) ; 


(4) The normal channels of commerce for agricultural commodities 
commence at producing points and terminate at the consumer’s 
doorstep and any distribution, whether produced as it moves 
through these channels, short of actual manufacturing, does not 
strip the commodity of its agricultural identity ; 


(5) The intent of Congress in enacting Section 203(b)(6) was to 
permit a maximum amount of freedom of movement of agricul- 
tural commodities by non-regulated carriers ; 


(6) Case law of precedents support a liberal construction of this 
section ; and, 


(7) The principles enunciated in the Harwood case should not be 
followed in that such principles are unrealistic, burdensome and 
restrictive; agricultural commodities will suffer in many ways 
if the principles are retained or extended ; and criteria relating 
to the situs of treatment, the nature of the package, and the 
extent to which machinery is used in the harvesting and distri- 
bution scheme are not proper criteria. 


This brief further requested that the proposed report in the pro- 
ceeding, together with exceptions relating thereto and replies to excep- 
tions be referred directly to the entire Commission for consideration. 

In a joint brief filed by the Atlantic Commission, the Great Atlantic 
& Pacific Tea Company, International Apple Association, the Kroger 
Company, National League of Wholesale Fresh Fruit and Vegetable 
Distributors, United Fresh Fruit and Vegetable Association, and the 
Wesco Food Company, it was suggested that a long list of fruits and 
vegetables named in an appendix to the brief, regardless of what process 
or operation they undergo and the material or method used in packaging, 
be classified as exempt agricultural commodities. This brief placed a lot 
of emphasis on the physiological characteristics of the commodity. All 
other briefs in this case were opposed to the decision as rendered in the 
Harwood case, and placed special pleadings for the particular articles in 
which they were interested. 





Senate Bill Would Require Motor Carriers To Care For Livestock 
Hauled 300 Miles Or More 


A bill recently introduced by Senator C. P. Anderson (Democrat 
from New Mexico) would require motor carriers transporting livestock 
for a distance of 300 miles or more to feed, water and rest the stock en- 
route within 40 hours from the time of loading; or, if the livestock had 
been so treated enroute, the animals would either have to be unloaded at 
destination or fed, watered and rested within 45 hours from the time of 
the last such treatment. The Bill, S-1821, was referred to the Senate 
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Committee on Agriculture and Forestry. The bill defines livestock as 
cattle, sheep, swine, goats, horses or mules, transported between states or 
between places in the same state through any other state. This bill would 
replacé a livestock transportation act approved in 1906. 

The proposed law would apply to railroads and motor carriers alike, 
except that the railroads would be exempt if all the livestock in the car 
could be fed, watered and rested in the cars without the necessity of re- 
moving the cattle. The bill would authorize the Secretary of Agriculture 
to prescribe the kind and quantity of feed and the condition of the feed- 
ing. Penalties range between $100 and $500 for violations. 





Brief Filed By ATA Private — Conference In Burlington Mills 
ase 


The Private Carriers Conference of the American Trucking Asso- 
ciations has filed a brief urging that the Interstate Commerce Commission 
affirm a decision of its Division 5 to the effect that Burlington Mills 
Corporation is a private carrier, even though the company’s suppliers 
allow the company an amount equal to a common carrier rate for trans- 
portation services provided in the vehicles of Burlington Mills. Division 5 
previously has ruled that Burlington Mils is neither a common nor con- 
tract carrier, but is a private transporter inasmuch as its primary busi- 
ness is that of manufacturing. The railroads had previously criticized the 
Commission on the fact that the record in the Burlington Mills case was 
developed by stipulation without hearing. They maintained that this 
was insufficient to build a record upon which a decision could be ren- 
dered. The Private Carriers Conference, on the other hand, declared 
that a stipulation between Burlington Mills and Counsel for the I. C. C. 
‘*set forth all the basic facts on which a fair and full determination”’ 
could be made, and the ‘‘reconsideration of the case and further hearing 
cannot possibly serve a useful purpose.”’ 





The Court Interprets Embezzlement Act 


The Ninth Circuit Court decided, in Shaver v. United States, that 
a truck driver in the employ of the Railway Express Agency was not 
guilty of embezzlement of funds accruing from the transportation of 
property in interstate commerce as set forth in 18 United States Code, 
660. The Federal Statute provides punishment for embezzlement of 
funds accruing from the transportation of property in Interstate Com- 
merce, and was amended in 1946, punishing anyone who ‘‘being an em- 
ployee of any carrier riding in, or upon any railroad car, motor truck, 
steamboat, vessel, aircraft, or other vehicle of such carrier transporting 
passengers or property in interstate or foreign commerce, and having in 
his custody funds arising out of or accruing from such transportation, em- 
bezzle or unlawfully convert to his use any such funds.’’ The court held 
that, in this case, it was neither charged nor proved that the vehicle was 
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moving in interstate or foreign commerce at the time ot the conversion 
of the funds. It further held that it was neither alleged nor proved 
that the truck driver was riding in, on or upon any motor truck of the 
earrier at the time he had custody and converted the funds to his own 
use. And, it further held that ‘‘it was neither alleged or proved that 
the vehicle of the carrier was transporting persons or property in inter- 
state or foreign commerce at the time the driver, riding therein, thereon, 
or thereupon, had in custody and converted such funds to his own use.”’ 
The court held that, ‘‘although property is still in transportation in 
interstate commerce until delivered to the consignee, thereafter it is not 
in interstate commerce at all. The coverage of criminal statutes cannot 
be supplied by implication.’’ The court went on to state, ‘‘The statute re- 
quired, in order to constitute a crime, that the driver be riding on a ve- 
hicle of the carrier, that the vehicle be moving in interstate commerce, or 
that the vehicle be transporting property in interstate commerce at the 
time the driver had funds arising out of such transportation and con- 
verted such funds to his own use. After the particular shipment was 
delivered, there was no proof that the driver was then riding upon a ve- 
hicle of the carrier which was transporting goods in interstate or foreign 
commerce. ”’ 





Delaware Legislature Considering Bill To Create Public Service 
Commission For Regulation Of Trucks 


Delaware, one of the few states not regulating truck transportation 
intrastate, has before its legislature a bill which would provide for the 
establishment of a three-member Public Service Commission to regulate 
truck transportation and other utilities on a statewide basis. This bill, 
introduced by Senator William O. Cubbage, has been passed by the 
Delaware Senate and sent to the House. According to the author of the 
bill, it has been drafted and redrafted to contain the best features of 
Public Utility Commission laws of various neighboring states. It has also 
been submitted to representatives of many large utilities companies in the 
East and, while they do not agree with all of its features, they consider it 
the fairest measure yet presented in Delaware. The bill calls for the 
appointment by the Governor of three Commission Members, not more 
than two of whom shall be of the same political party, and one of whom 
shall be designated by the Governor as Chairman. This Commission would 
supervise and regulate all public utilities, which are defined in and in- 
clude every organization ‘‘that now operates or hereafter may operate 
within the state of Delaware any steam railroads, street railway, traction 
railway, motor bus, electric light, electric trackless trolleyeoach, taxi-cab, 
truck, express, steam, manufactured gas, natural gas, heat, power, water, 
telephone or telegraph service, system, plant or equipment, for public 
use.’’ The bill further provides that there shall be a right of appeal 
from any ruling of the Commission to the Superior Court. If the act is 
approved, it will go into effect by September 1, 1949. 








Freight Forwarder Regulation 


By Grizs Morrow, Editor, 
General Counsel, Freight Forwarders Institute 





I. C. C. Refuses To Reopen Forwarder—Motor Carrier Agreements 
Case—Docket No. 29493 


The Interstate Commerce Commission entered an order on May 9, 
1949, denying a petition of the Freight Forwarders Institute for reopen- 
ing and further hearing in Docket 29493, Freight Forwarders—Motor 
Common Carriers, Agreements. The Institute had sought a rehearing 
insofar as the order deals with so-called ‘‘terminal-to-terminal’’ trans- 
portation. 

At the same time Chairman Mahaffie circulated to counsel of record 
a letter addressed to the attorney for the National Industrial Traffic 
League advising that the Commission had voted ‘‘not to comply’’ with 
a suggestion of the League that the proceeding be reopened on the Com- 
mission’s own motion with regard to assembling and distribution services 
and arrangements. 

The order of the Commission in the proceeding is now scheduled to 
become effective August 1, 1949. 





Forwarder Definition And Exemption Provisions—Unlawful 
rations—Permit Requirements 


Rejecting claims of the applicant that it is exempt from regulation 
under the terms of Section 402(c) of the Act, Division 4 of the Com- 
mission, by order of May 2, 1949, issued a permit to R. T. C. Terminal 
Corporation, (Docket FF-187). 

Applicant’s services were initiated in January, 1947, as a partner- 
ship called Ranger Terminal Company, the business later being trans- 
ferred to the corporation. Although operating in other respects like 
a freight forwarder applicant disclaimed responsibility for the through 
movement of the goods, and undertook to act as agent of the shippers. 
The application was filed for a determination of status. While noting 
that applicant does not specifically assume responsibility, and that it 
places a stamp on the bill of lading indicating that shipments are re- 
ceived by it as agent of the consignor, the report indicates that a ma- 
jority of the supporting shippers testified that they look to applicant 
for the safe transportation of their shipments. The report states: 


‘‘Applicant’s service has been held out to and performed for the 
general public, and it must be held to have assumed the burdens 
incident thereto, among which is responsibility to the shipper for 
the safe transportation of its property. We conclude that appli- 
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cant does assume reponsibility for the transportation of shipments 
moving in its service. Universal Transcontinental Corp. F. F. Ap- 
plication, 260 I. C. C. 521, 523. It follows that applicant’s opera- 
tions are those of a freight forwarder as defined in section 402(a) 
(5) of the act.’’ 


Thirteen competing forwarders protested the granting of the 
authority and urged that evidence of past unlawful operations should 
not be accorded consideration in passing upon an application for a per- 
mit; that the past patfonage of applicant was due to low rates and not 
superior service; and that evidence of past operations and the current 
fnancial condition of applicant do not show that applicant is ready and 
able to perform a forwarder service. 

Based on the conclusion that applicant and the predecessor partner- 
ship were of the opinion, in good faith, that they were performing an 
exempt operation, consideration was given to past operations in passing 
upon the application. The record contains no evidence, said the report, 
to indicate that any of the rates maintained by applicant is noncompen- 
satory. And while noting that the net financial results of applicant’s 
operations up to January, 1948 were not encouraging, the report points 
out that there was an upturn in February, 1948, and concludes that no 
reason appears for discounting applicant’s testimony that its operations 
are now, and may be expected to continue on a profitable basis. In those 
circumstances the Division said it could not find that applicant has en- 
gaged in unfair or destructive competitive practices. 





Changing Economic Condition Cited In Granting Forwarder Permit 


In a report dated May 13, 1949, in Docket FF-190, Division 4 of the 
Commission authorized the granting of a freight forwarder permit to 
Canned Goods Forwarding Corporation authorizing operations limited to 
canned goods, frozen fruits, and related commodities, from Idaho, 
Oregon, and Washington to all points in the United States. 

The report refers to the changing economic conditions which have 
led many wholesale grocers and chain stores to maintain lower inven- 
tories and order in smaller quantities. This, coupled with the fact that 
there is little existing forwarder service for the commodities specified in 
the Northwest area, led the Division to find the operations consistent 
with the requirements for a permit. Canners and packers in those states, 
said the report, compete with California canners and packers who are 
provided with adequate forwarder facilities at the present time. 

Granting of a permit was withheld pending compliance with the 
Commission’s insurance regulations. 











Water Transportation 


By Ricuarp H. Specker, Editor, 
Executive Vice-President, National Water Carriers Association, Inc. 


Russell V. Warner and George H. Tamble 
Operating Rights and Exemption 


By report and order in Docket No. W-64, the Commission has modi- 
fied its prior report of July 7, 1947, and has found that Russell V. Warner 
and George H. Tamble have been engaged since prior to January 1, 1940 
in the performance of general towage between ports and points along the 
Ohio River below and including Paducah, Ky. An amended permit 
authorizing such operation will become effective August 11, 1949. 

An exemption order issued in No. W-64, Warner & Tamble Trans- 
portation Company—Exemption, Section 303 (e), exempting applicants’ 
transportation of contractors’ equipment used in construction work on 
the Mississippi River and its tributaries, was broadened to embrace con- 
tractors’ equipment, and materials and supplies incidental to and used 
with contractors’ equipment. 





G. B. Zigler Company 
Report on Reconsideration 


In a second report on reconsideration, the Commission has modified 
its findings in prior reports in Docket No. W-75, finding that operation 
by the G. B. Zigler Company to and from ports and points along the Gulf 
Intracoastal Waterway and interconnecting and tributary waterways, 
southwest of Galveston, to and including Freeport, Texas, in connection 
with, and as an extension of its presently authorized freighting and tow- 


ing operations, is consistent with the public interest and the national 
transportation policy. 





Oliver J. Olson & Co. 
Extension—Port Hueneme 


The Commission has issued a second amended permit in Docket No. 
W-277 (Sub-No. 9), authorizing extension of operation by Oliver J. Olson 
& Co., in the capacity of managing owner, as a contract carrier by self- 
propelled ocean-going vessels to include the transportation of lumber and 
lumber products, and wood pulp, from Olympia, Wash. and points on the 
Umpqua River below and including Reedsport, Oreg., to specified Calli- 
fornia ports, and from specified Oregon and Washington ports to Stock- 
ton and Port Hueneme, Calif. 
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C. G. Willis 


Temporary Authority—Paper Product 


By report and order in Docket No. W-335 (Sub-No. 3), the Com- 
mission has denied the application of C. G. Willis, of Norfolk, Va., for 
temporary authority to operate as a contract carrier by water in the 
transportation of pulpboard, woodpulp, wrapping paper, and paper bags 
from Savannah, Ga., to Trenton, N. J., finding that the applicant has not 
shown that there is an immediate and urgent need which cannot be met 
by other carrier service. 





New London Freight Lines, Inc. 
Extension—Sag Harbor 


The Commission has issued an amended certificate in Docket No. 
W-939 (Sub-No. 4) authorizing operation by New London Freight Lines, 
Inc., of Riverhead, N. Y., as a common carrier by self-propelled vessels 
in the transportation of general commodities, automobiles with pas- 
sengers, and tractors, trailers, and trucks, loaded and empty, in year- 
round service between Sag Harbor, N. Y., and New London, Conn., and in 
seasonal service from December 2, to February 14, of each season, be- 
tween Orient Point, N. Y., and New London. 





Massachusetts Steamship Lines, Inc. 
Certificate Transfer 


The Commission has authorized the transfer to the New Bedford, 
Woods Hole, Martha’s Vineyard and Nantucket Steamship Authority, of 
the certificate dated December 9, 1946, issued in No. W-943 (Sub-No. 1) 
to the Massachusetts Steamship Lines, Incorporated (New Bedford, 
Martha’s Vineyard and Nantucket Line), authorizing operation as a 
common carrier by self-propelled vessels, in the transportation of pas- 
sengers and commodities generally between New Bedford, Woods Hole, 
Vineyard Haven, Oak Bluffs, and Nantucket, Mass. 





Nelseco Navigation Company 
Purchase 


The Commission has approved and authorized the purchase by the 
Nelseco Navigation Company, and through that company, acquisition of 
control by Raymond H. Abell, of the water-carrier operating rights 
granted to Edwin H. Sanford, doing business as Prudence Island Line 
by certificate and order dated February 12, 1947, in Docket No. W-944, 
authorizing (A) seasonal operation, from May to October, inclusive, of 
each year, as a common carrier by self-propelled vessels, (1) in the trans- 
portation of passengers and commodities generally between Fall River, 
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Mass., and points on Prudence Island, R. I., and (2) in the transporta. 
tion of passengers (a) on round-trip excursions from Fall River to River. 
side, Warwick Neck, and Wickford, R. I., and return, and (b) on cruises 
from Fall River to points on Narragansett Bay and return. Nelseeo 
Navigation Company is authorized by a certificate issued August 9, 1948, 
in Docket No. W-985, to conduct seasonal operations from April 1 to 
October 1 of each year, as a common carrier by self-propelled vessels, in 
the transportation of passengers between Fall River, Mass., and Rocky 
Point, Newport, and Block Island, R. I. 





V. P. Serodino, Inc. 
Temporary Authority 


On reconsideration and hearing in Docket No. W-991 (Sub-No. 1), 
the Commission has denied the application of V. P. Serodino, Ine. for 
temporary authority to operate as a common carrier by self-propelled 
vessels in the transportation of commodities generally between ports and 
points along the Ohio River from Cincinnati, Ohio to Louisville, Ky., 
finding that there has been no showing made that there is an immediate 


and urgent need for such service which cannot be met by other carrier 
service. 





Inter-American Transport, Inc. 
Temporary Authority 


The Commission has denied the application of Inter-American Trans- 
port, Inc. in Docket No. W-998 for temporary authority to operate as a 
contract carrier by water in the transportation of kraft pulpboard and 
kraft woodpulp, in rolls, in lots of 500 tons or more, from Port Went- 
worth, Ga. to Philadelphia, Pa. and Trenton, N. J., finding that it has not 


been shown that there is no carrier service capable of meeting the need 
for such transportation. 





U. S. Maritime Commission Confirmation 


The United States Senate, on May 27, 1949, confirmed the appoint- 


ment of Major General Philip B. Fleming to be a member of the U. 8S. 
Maritime Commission. 





Inland Waterways Corporation 


Further hearings on 8. 211, which would authorize the Inland 
Waterways Corporation to increase its capital stock so as to permit the 
Federal Barge Lines to modernize their equipment, were held by the 
Senate Committee on Interstate and Foreign Commerce on May 16th, and 
were then adjourned subject to the call of the Chairman. Hearings on 
H. R. 328 and H. R. 429, relating to this subject, will be held by the 
Transportation Subcommittee of the House Committee on Interstate and 
Foreign Commerce on June 14 and 15. 



















Recent Court Decisions 


iver. By Warren H. Waener, Editor 

Lises 

lseeo 

- “Reconsignment’’ versus ‘‘new shipment.”’ 

, Ch Lyon v. Reading Co., 83 F. Supp. 332 

eky The United States District Court for the Eastern District of Penn- 


sylvania held that where a shipment of machinery and equipment was 
made in two railroad cars from Philadelphia, Pa., to Phoenix, Ariz., and 
there re-routed to Long Island City, N. Y., without being unloaded, 
though seal on one of the cars was broken and small box of tools or mate- 
rials inserted, the transaction in Phoenix was in nature of a ‘‘reconsign- 
ment’’ rather than a ‘‘new shipment,’’ so that the liability of the original 
1), carrier which received the goods at Philadelphia under transportation 
for act for damages to goods in transit continued until the property arrived 
led at Long Island City. 











Meetings of Regional Chapters 


District No. 1 Chapter 


Ralph H. Cahouet, President, 38 Chauncy Street, Boston, Massa. 
chusetts. 


Atlanta 


Paul H. Hardin, Chairman, A.T.M., The Coca Cola Company, 310 
North Avenue, N. W., Atlanta, Georgia. 


Baltimore Chapter 


Levin J. Canter, Chairman, Division T. M., Koppers Company. 
Bartlett-Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Erle J. Zoll, Jr., Chairman, Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Roosas of the Palmer House, Chicago. 


Denver Chapter 


A. J. Tait, F.T.M., Chairman, Rio Grande Motor Way, Inc., 775 
Wazee Street, Denver 4, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’] Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
tocal chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JournaL.) 
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Kansas City, Missouri, Chapter 


E. L. Peterson, President, Assistant Transportation Commissioner, 
The Board of Trade, 1028 Baltimore Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 

St. Louis, Missouri, Chapter 

George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
$t. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Eric E. Ebert, Chairman, 114 Branford Place, Newark 2, N. J. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


Richard Musenbrock, President, 637 Northwestern Bank Building, 
Minneapolis 2, Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


R. S. Mawson, Chairman, T. M., ACF-Brill Motors Company, 
Philadelphia 42, Pennsylvania. 


Pittsburgh Chapter 
F. E. Siepert, Chairman, T. M., Consolidation Coal Company, 2000 
Koppers Building, Pittsburgh 19, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Corporation, 101 
California Street, San Francisco 19, California. 
Meets: San Francisco Commercial Club, last Monday of each month, 


A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St.. Los Angeles. 
California. 
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CHAPTER NEWS 
Baltimore 


At a recent meeting of the Baltimore Chapter a resolution was 
adopted opposing S. 402 and H. R. 306, providing for a Federal Depart. 
ment of Transportation, unless amended so as to maintain inviolate the 
independence of the I. C. C. 





Chicago 


Mr. Forrest Bennett, Chairman of the Loss and Damage Prevention 
Committee of the Chicago Claim Conference, who is Freight Claim Agent 
of the Monon, spoke before the Chicago Regional Chapter at its meeting 
on June 3rd, on ‘‘Railroad-Motor Carrier Cooperation in Claim Preven. 
tion.’’ Mr. Bennett’s remarks appear elsewhere in this issue of the 
JOURNAL. 





St. Louis 


On May 20th, the St. Louis Chapter met at the Mark Twain Hotel, 
St. Louis at a luncheon. Mr. Wm. E. Rosenbaum spoke on ‘‘ Moderniza- 
tion of Freight Handling.’’ 





Pittsburgh 


On May 23rd the members of the Pittsburgh Regional Chapter 
elected new officers for the ensuing year. They are: 


Chairman: F. E. Siepert, T. M., Consolidation Coal Company, 2000 
Koppers Building, Pittsburgh, Pa. 


Vice-Chairman: A. C. Roy, T. M., Eastern Gas & Fuel Associates, Coal 
Division, 236 Koppers Building, Pittsburgh 19, Pa. 


Secretary-Treasurer: Donald O. Moore, Manager, Transportation De- 
partment, Chamber of Commerce, 411—7th Avenue, Pittsburgh 19, 
Pa. 


Executive Committee 


F. E. Siepert, A. C. Roy, Robert R. Wertz, Donald O. Moore, L. G. Hults, 
W. W. Larkin and S. P. Delisi. 


On Tuesday, June 7th, the Pittsburgh Chapter will hold its annual 
Golf and Dinner at the Chartiers Country Club. 





San Francisco 


At its regular monthly meeting in May, the San Francisco Chapter 
voted opposition to H. R. 2916, a bill to Review Orders of the I. C. C. 











was 
art- 








Michael J. Albrise, (B) Traffic Depart- 
ment, Baltimore & Ohio Railroad Com- 
pany, 25 Broadway, New York 4, MY. 

Allan J. Barns, (B) College of Advanced 
Traffic, Detroit Br., 201 Ford Building, 
Detroit 26, Michigan. 

Theodore I. Coller, (B) A.T.M., Hudson 
Pulp and Paper Corporation, 220 East 
42nd Street, Rm. 2312, New York 17, 

Y 


N. Y. 

D. Ashton Crossley, (B) T.M., Texas 
Canners Ass’n, 420 E. 12th St., (P. O. 
Box 1391) Brownsville, Texas. 

John C. Eckes, (B) A.T.M., Crown Cork 
and Seal Company, Eastern Avenue & 
Kresson Street, Baltimore 24, Mary- 
land. 

Franklin S. Eggleston, (B) 1904 Industrial 
Trust Building, Providence 3, Rhode 
Island. 

C.H. Elliott, (B) T.M., The Carter Oil 
Company, Box 801, Tulsa 2, Oklahoma. 

Martin J. Ewald, (A) 416 Penobscot 
Building, Detroit 26, Michigan. 

Ralph K. Fillingame, (B) T. M., Wooley- 
han Transport Co., Wilmington 99, 
Delaware. 

Fred E. Foster, (B) Traffic Department, 
U. S. Rubber Co., 1230—6th Avenue, 
New York 20, N. Y. 

Arthur E. Freston, (A) 1010 Bank of 
America Bldg., 650 South Spring St., 
Los Angeles 14, Calif. 

Louis W. Furman, (B) 2021 Atkins Ave., 
Lakewood 7, Ohio. 

John W. Gilius, (B) Traffic Department, 
General Foods Corporation, 250 Park 
Avenue, New York 17, N. Y. 

Sumner J. Goffin, (A) Agger & Goffin, 
98 Exchange Street, Portland 3, Maine. 

Donald K. Graham, (B) 311 East Wop- 
sononock Avenue, Altoona, Pennsyi- 
Vania. 

Calvin E. Hardin, Jr., (A) 802 Louisiana 
National Bank Bldg., Baton Rouge 6, 
Louisiana. 


James P. Harley, (B) Ass’t to T.M., 


Oakite Products, Inc., 


22 Thames 
Street, New York 6, N. Y. 


Francis P. lerardi, (B) 236 Avoca Avenue, 
Massapequa Park, N. Y. 

Henry Kassell, (B) Sales Mgr., Brown & 
Pollack Motor Lines, Inc.. 514 West 
39th Street, New York 18, N. Y. 


List of New Members 
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Gerard P. Kavanaugh, (A) Legal Depart- 
ment, Hercules Powder Co., 934 Dela- 
ware Trust Bldg., Wilmington 99, Dela- 
ware. 


Serin E. Lebo, (B) 151 East 26th Street, 
New York 10, N. Y. 
Alfred S. Lockwood, (B) Board of State 


Harbor Commissioners, Room 14, 
Ferry Building, San Francisco 6, Calif. 


Gordon J. Lotz, (B) A.T.M., The Stand- 
ard Lime and Stone Company, 2000 
First National Bank Bldg., Baltimore 
3, Maryland. 

William C. McKenna, (B) Dist. Frt. Agt., 
Riss & Company, Inc., 17 Florance 
Street, Jersey City 4, N. J. 

Robert J. Macray, (B) T.M., Lehigh 
Warehouse Corp. of Brooklyn, 184 
Kent Avenue, Brooklyn 11, N. Y. 

A. Arthur Marshall, (B) Gen’l Megr., 
Motor Carriers Tariff Ass’n, 301 Buder 
Bldg., St. Louis 1, Missouri. 

Robert A. Merchant, (B) Public Utilities 
Commission, State of Calif., Room 223, 
State Building, San Francisco 2, Calif. 

Melvin Louis Meyer, (B) 1508a Palm 
Street, St. Louis 7, Missouri. 

Edward F. Michniewicz, (B) 492 Lafay- 
ette Avenue, Passaic, New Jersey. 

Timothy J. Murphy, (A) Hudson, Sloane 
& Murphy, 10 Tremont Street, Boston 
8, Massachusetts. 

Monford A. Orloff, (A) Medical Building. 
Bellingham, Washington. 

John D. Paul, (B) Secretary-Mgr., Seattle 
Traffic Association, 215 Columbia St., 
Seattle 4, Washington. 

(Mrs.) Margaret H. Peel, (B) 1132 South 
Earle St., Rosemead, Calif. 

Lawrence J. Salvato, (B) Universal Car- 
loading and Distributing Co., 
Hudson Street, New York 14, N. Y. 

Pasquale Sessa, (B) 115 Montauk Ave- 
nue, Brooklyn 8, N. Y. 

Regis T. Skeehan, Jr., (B) Terminal 
Manager, Keystone Transfer Co., Inc., 
2001 Metropolitan Street, Pittsburgh 12, 
Pennsylvania. 

Carl M. Swanson, (B) 300 Hayward Ave- 
nue, Mt. Vernon, N. Y. 

John F. Thompson, (B) 1209 Bushwick 
Ave., Brooklyn 21, N. Y. 
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Robert B. Timpson, (B) Div. T.M., The Albert A. Wright, (B) Standard Qj 
Flintkote Co., Oak Street & Central Company of Calif., Room 818, Stan. 
ew East Rutherford, N. J. dard Oil Building, San Francisco 2, 

Joseph C weiter on N (B) 25 Van Dam California. 

Street, Brook 

John |. Wagner, “B) ATM. Raymond William Wyer, (B) Wm. Wyer & Co, 6 
Concrete Pile Company, "140 Cedar South Clinton Street, East Orange, 
Street, New York 6, N. Y. N. J. 

Harold C. Ward, (B) Sup’r of Traffic of 
Metro. N. Y. Colgate-Palmolive-Peet Theophil, A. Zima, (B) es Princeton 
Co., 105 Hudson Street, Jersey City 2, St., Jamaica, New York 


N. J. 

William G. Weiss, (B) Socony-Vacuum Haig C. Yeganian, (B) Colgate-Palmolive. 
Oil Co., Inc., 256 Broadway, New York Peet Co., 105 Hudson Street, Jersey 
4, N. Y. City 2, N. J. 


REINSTATED TO MEMBERSHIP 


Willard S. Johnson, (B) 417 Market 
Street, San Francisco 5, Calif. 


Charles Kucera, (B) Transportation A. G. Sparks, (B) 513 Fleming Buil 
ol Bows Toledo Board of Trade, Des Moines 9 am ene 
310 Produce Exchange Building, 
Toledo 4, Ohio. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the Journal which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission ....$1.00 


Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JourNaL—while 
they last 





General Rail and Rail-Water 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JOURNAL, June, 1948—while they 


last 








Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C_—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


The Lives of the Interstate Commerce Commissioners and the Com- 
mission’s Secretaries by Clarence A. Miller—while they last .... 
(Originally sold at $2.50 per volume). 


Decisions of the Supreme Court of the United States of Importance 
to Practitioners before the I. C. C.—prepared by Harold D. 
McCoy, Examiner—now Assistant Chief Examiner—in 1940, 
with assistance of Messrs. Gerry, Norris and Reidy of the Com- 
mission’s staff—while they last 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PractirionErs’ JOURNAL 








